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Pref ace

Contlravst f amdUdd8pwtg t oget her haphazardly, wi:
or ogMedlf are theorists, Kantians, and mor al i
over whose t heonrdy sooungeh tc othometnrtuamipo,r sa have gi

Si Xxtyeeear sl awonder ed whet her teaching the m
would allow a bAtter socerstadgindg compos:
taught t he doctrines o f contrrapicity | aw fo
chronol,bwtomndlilryned amdt dweiptasvmgeadnt empor ary ¢
and stTetecthéeswgbbdébolmr éeheal ed a remarkabl e co

doctrines, mostly centered around bargain,
no gblmé coherence idi tpriismalra dTahl e dopooH ei ricenredse

and goals of the | aw differ from judge to
|l iti.Banhtd he doctrine remains coherent des
instantiatute theovaes and ends of contracti:
opiningn udgess, contract | aw is an incredib
The icemntrsact |haweadoobnechanged in the near.]l
whithe doctdewebotheasidsesues| ude which promis
enforce, how much evidence to require of
answer, and what evidence of hard bargai ni
unwi nd what woul d ot heQiwiesne ntgheeh alobi ndmagwe
have addressed these issues, it is perhaps
a coher erGti vetnr uthteurlengt h of ti me, however,

parts of that structure remain obscure.

Thanks to dadyH&#ywphdef fSaKai ser, John Bohan
Lancaster for helping with the .Aeédrch for
thanks also to the hundreds of | aw student s
Learning with vyodelhiagh tbse eanf omye loiff &.he

VDR, 2015
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| nt roducti1l ot

Sources of Contract Law

Before the Ametihme rniRceam alt Btsii dwiesile sc ol on
English | aw, including English contract | av
The Revoluotifoeady tWa col onies from the Bri
new states continued to ap.plhe pfradmarrall y
government came into existence in the 1780
Various attempts hpemuksgatcte detademadl ¢tont
none have as yet succeeded.

That means that st.toemms racnt d alw ¢ en tfraaschti oln
courts and sTthaet eEn gelgiissh altauw esf contracts w:

a time in Enghaddosircetmtes have .generally
Couarteated | aw is usually called "common | a
courts supposedly adopted as | aw the c¢comma
because that | awhmagpmd i dumnlkats enad.aly hundr e
Now, ouma dceo ulraaw i s called "common | aw" evVe
customs of the people and applies only in
St aSeate | egisl atur es satlastoutgees timatt heeo daicfty &
t he commoanw |Iparw mul gated by | egislatures is
opposed to oMoesmmon It aw. | aw we study wil!/ b
Il aw, adopted or promul gatededvsyarsd att leerceo ua t
federal statute or regulation wil/ i ntrude

I n the | ast hundred vyear s, t wo groups of
i nfluenced t hel gwaokciensgs iofff hAnoénitircaac ti s t he Na
Conference of CommiSs$ aiten é& awBlod NCiUiSeLm e n c e
includesppO0i satattlecommi ssioners who draft a
t o state . IPdgiasleat ulroeosk over NCCUSL"'" s
http://www. uniformlaws. org/

Thecowsmred group i s the Ameha cAlnl Liasv dmsdrigaurnie
of | awyers, judges, and | egal academics de
refor miPlgealseew | ook at the t Al d Iwidg.dahried /e al s o
"About ALI" l i nk )iTSheesAlelc'isal pyi nmaerlypf uk hi
accomplishing its mission is to "restate"
the common | aw from court opinions into bl
under.dgthandf i r st Restat ement of .CTbetracts \
Restat ement (Second) of CSoonntertaicniess wahse pAu.b |
merely restatéddhrethie rcammRerstlagve ment of Cont

Xi v


http://www.uniformlaws.org/
http://www.ali.org/

But oftentathesALP) "aesl aw what isn't yet | &
adopt the PRhe Reosti at oefmantf e¢Seopnatdely refer
AR2Kad)oposed more of this refoBuni ncgo utrhtasn di
have drawn (andhwei Wi sdoawpTlnd oRdrs tdootcaumemtt s
and Restatement (Second) are not |l aw but o
them has been adopted by courts. The commo
it al wlect ihmamss and cameemt ¥ m@éferirfreed RDK i n b«
i hhi sWheok you find a reference in bold (fo
a R2K section in the Tanbalteeroeffh €Garetde ntos )i,n p
statutory supplement recoymeasd dd&ghby your t
written out in this book itself.

Bet ween 1940 and 1952, NCCUSL and the ALI

Commerci al Code (UCC), whi ch t hTehyi st hen pr
statute has beewewidllalfyi fstuwc csetsastfeull:egi sl at
with only some | ocal variation .Thkeough Lou
result is that for most commercial transac:H
The UCC governs such ttihdlneg s2)a,s mrsed cetsi aldl g oi
(Article 3), and sec.lErxecder pt 3n sf a@otne otnlse ( LAC ¢
incluvdedtt abh wtppd eWkaemn yonu esxecee riaghte fUrCaCm
referred to in bold in thisabtd&€K Ekctiexam
in the Table of Contents), pl ease find it
if it were written out in this book

The rest of conttaexilsaw i® omeppkamcti ces,
t heories, andrsg,o0alusd goefs ,t hlei tliagneyret s, and f ac
and applln ctatiisoncour se you wi || study not or
make up the body of contract | aw proper, b
exists, is atpplied, and is a par

How this Book I s Organized

To understand the materials that follow, vy
hi story of AmeQurc alnaw oonft rcaocntt rlaacwt s i ncl udes
rul es, formul ated I féebbotiweacwislel | atwudaywdr cu @
350n th,jsddbpekdi ng on what one counts as a
those rules in many thousands of cases (of
those in the Table of Contendttsu)r;e.and (3) a
The rul es, applications, theory, and cul tu
roughly four amdeaahml 6f cehtsritesgst i s to j
necessary for you to (a) develop some wunde
orginally developed, and (b) confirm and ex
from t heandvetAwidaoetmtetdo st of our common | aw o
is traceable td 1lEmel iofh tovomnsoonuriceve :devel op



practice&sngbfshtheoyal court s arb@@atvheee n 1500
combination of Roman | aw and Aristotelian
sixteenth century scholars in Spain and | af
by European scholl@frsheisre tthveo 1s6e (s odandul hor
combined in the 1800s as judges in the new
thought was the best in | egal wisdom from

You must read caMoesftulolfy iwh aits iiesa shéeeateawe sb ut
You wi |l be unable to understand the mate
answer questi oFnosr oifn stthaen cnea, t efroiralbot h cases
have to ask dwWhkat giue st ho@dWhsasta sreu lheeries? t he ¢

fol |l oaiwhgeh facts det er mi mé@Hotwh ec arne slu |Icth aunngdee
the facts so that theThese kioeds not ¢uestdio
gui de your | earning so that the knowl edge Yy
to gmut he class exam, onlthavbkbaltiexamm, qgaerd
bel ow many itemsThese her ¢ eqque sitfgi, omhdtohat I
they are the kinds of questions that a | a\
mat e.Niermal she beginni nmgouaehbdptelte So®mestodr ,yolu t
hel p determining the answer.Astbhéehseesmeguest
progresses, however, you should become abl
materlallsfuyyocuarnsneoltf you have missed somet hi
harde s nhaorrt etrh?e) next assignment so that yo
The organization of the casebook.reflects
Chronol ogi cal devel opmente iconmpclteutad | sye nt shee
contr aBwtt Itéhve | aw of contract formation bre
(though slightly false) categorief around
t he.(lITwese <categories did nobobudleivedé bp chror
| asvh o u lfdo I nlootavh It @oerotfent gFiexatct ltyhr ee di ffer en
of l'iability exist: I . Conf€Cemsdy alcltiContrac
Promi ssory Estoppel ,.lasdgbkbt Yepud®®weEnr iyo
of the course as soon as possible, with th
Second, I suggest you have two main categ:¢
El ement s, and B. .RPetensesastal Foomataon has
el ementwsh,i cahl larcef neces s arFyoufrorofa tbhiensdei nrge gcuo
appear i n | i st sFoirn e xuadmpcliea:l foTphien ifounnsd ament

contraompat ent parimadags erl|l egal uasbbpeciobnsi de
mut ual.oMisrsgeiEntipam t Co al Co. .v,. 1R3olwl S.nH. L2253
(W. Va. 1926)Tqittme s &€ sf addadf, e di){ ewprecdd addt y
a topic we will studyYomue arl stohe eerdd t®f ftihe d
your oSuctnheitnieme sp ptehni ntges fhraevent a contract
exi seesnewhen the el emenmind oful @scdodmtat actape

facts are call edNedeerfleyn seevse rtyo rfuwlremawwd ot udy
outline i f it incsdTDhesTablle odf tGerstee rctasd erga
place the rule in the right category, thou

X Vi



Does ARgoognifzNhat ural 06 Right to Contract?

The most useful categoriagfag itomi ©of Rrommemt y :
t elolus what you have, Tort Law tells you ho\
mi ght cause it and Contract Law .tells vyou
These statement s, t h.oFwgh iwnssdfawlc,e, aroen ei nccaot

materi al onttudecasst iacC formation, df or t he mc
as rules governing how tWhemkae @aomotpreadty foar
a promi se becomes.Sao tCQoandteraabclte Lcaonmmoediltsy y ou
to trade your whaopertopebdbwhatpgb@prhaperty in
promi se, 0 so to speak.

That raises . Qumnitmegrpmgaegsrtti ynseemsl fl i ke a n.
we find sometNmitn @ nfail)r,sTroe@tsthairmek i t fr om nat
to thinkowfuirt |laboouseems to give us a nat
theories of propert.Bubfwbatraboghi zhethprep
proniThds seemsAfmtaegmuralll,, tioto i s our | abor t
i n our prolnBos ewse vhaalvuea a nat ur al r*ght to m

Consider that question as yoWkergadomhhe. nex
Skrupa
OGDEN v. SAURPERSS21,2-4344 3827)

[ The question in thisladap&ass sawhanhkrewuptNew
in its operation, renders a contract wunenf

Tri mb**e&* J.

[ ¥E | admit that men have, by the | aws of

possessing property, and tlheadnngth,t t béseont
natur al rights have thei .t admrespbhdent nna
of nature, when men have not submitted the
ci vil government, the naetxurean s ilovdel dwgitatyhi otn o
of per fTohrinsanncaet ur al obligation is founded s
or uni v@hatali ¢ atwhi s ?Alalt uwrailt eorbd iwhaa itorneat o
of obligations, agree, that dietmacnodn sfirsotns 1 n
the other party what is due; and if it be v
to enforce performance,perfoomam&ke, amy elgius
pow&his natur al obligation exi setss aanmmdong s o
nations, and amongst men, in a State of nat
over whom none c¢claim, or can exercise, a ¢

[12] Butwhen men form a social compact, and organize a civil government, they
necessarilysurrender the regulation and control of these natural rights and
obligations into the hands of the governmémmitting it, then, to be true, that, in
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general, men derive the right of private property, and of contracting engagements,
from the principles bnatural, universal law; admitting that these rights are, in the
general, not derived from, or created by society, but are brought into it; and that no
express, declaratory, municipal law, be necessary for their creation or recognition;
yet, it is equallytrue, that these rights, and the obligations resuftmmm them, are
subject to be regulated, modified, and, sometimes, absolutely restrained, by the
positive enactions of municipal lawthink it incontestibly true, that the natural
obligation of privée contracts between individuals in society, ceases, and is
converted into a civil obligation, by the very act of surrendering the right and power
of enforcing performance into the hands of the governniéetright and power of
enforcing performance exsstas | think all must admit, only in the law of the land,
and the obligation resulting from this condition is a civil obligation.

[13] As, in a state of nature, the natural obligation of a contract consists in the
right and potential capacity of the in@iual to take, or enforce the delivery of the
thing due to him by the contract, or its equivalent; so, in the social state, the
obligation of a contract consists in the efficacy of the civil law, which attaches to
the contract, and enforces its performr@nor gives an equivalent in lieu of
performanceFrom these principles it seems to result as a necessary corollary, that
the obligation of a contract made within a sovereign State, must be precisely that
allowed by the law of the State, and none othsay allowed, because, if there be
nothing in the municipal law to the contrary, the civil obligation being, by the very
nature of government, substituted for, and put in the place of, natural obligation,
would be ceextensive with it; but if by positive actions, the civil obligation is
regulated and modified so as that it does not correspond with the natural obligation,
it is plain the extent of the obligation must depend wholly upon the municipal law

If the positive law of the State declares the contsaall have no obligation it can
have no obligation, whatever may be the principles of natural law in relation to such
a contractThis doctrine has been held and maintained by all States and nations
The power of controlling, modifying, and even of takeway, all obligation from

such contracts as, independent of positive enactions to the contrary, would have
been obligatory, has been exercised by all independent sovereigns; and it has been
universally held, that the Courts of one sovereign will, upamcges of comity

and common justice, enforce contracts made within the dominions of another
sovereign, so far as they were obligatory bylélweof the country where made; but

no instance is recollected, and none is believed to exist, where the Coomts of
sovereign have held a contract, made within the dominions of another, obligatory
against, or beyond the obligation assigned to it by the municipal law of its proper
country As a general proposition of law, it cannot be maintained, that the obligation
of contracts depends upon, and is derived from, universal law, independent of, and
against, the civil law of the State in which they are méadeelation to the States

of this Union, | am persuaded, that the position that the obligation of contracts is
derived from universal law, urged by the learned counsel in argument, with great
force, has been stated by them much too brodidtyue, the States can have no
control over contractdf it be true that the 'obligation of contracts," within the
meaning ofthe constitution, is derived solely from general and universal law,
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independent of the laws of the State, then it must follow, that all contracts made in
the same or similar terms, must, whenever, or wherever made, have the same
obligation If this universal natural obligation is that intended by the constitution,

as it is the same, not only every where, but at all times, it must follow, that every
description of contract which could be enforced, at any time or place, upon the
principles of universal lawmust, necessarily, be enforced at all other times, and in
every State, upon the same principles, in despite of any positive law of the State to
the contrary.

[ Marshall, C.J., in dissent:]

[4E The defendants maintain thabnaofethos |
argusmentassumes that contract is the mere ¢
obligation fromhhumanh [ egnetathenstipul ati
which binds him, but some dectloarwhtiiconn hoef t |
bel ongs, that he shal/l p er fTohram whhaotu ghhe thhaiss
original decl aration may be |l ost in remot e
origin of the aobhigaposhubédt eonhweadebendan
think, with great reason.

[FE I't i s an argument of no inconsiderabl e v
of such aSoehactmaok as human research carr
power as a part of t he beyxettclue i mppl iadant ind 1
remedies to violatedVer ifgmtds t hant Iprowlkeen apen
remedies on eRestdeg obl agarteon on every n
promi sed on consideration tibosdan thpatryhto
which the injuretdopaopmpehaataopusandl &hamt
afford him a rewedyi Mmdrallhasi omg urg t he mc
property, but we find no all usican,off rtchme t h
governing power gi viQng tohbd iayartti roanr yt,o tchoentp
respecting them of which we krxwsanwghi ng,
intrinsic obligationd fwhioonh th@amamgl aweenfigrnh
and the obligations created by contract, t
anterior to, and independent of society, \
originadxiasmtdi pg eprinciples are, |like many o
man | @itet ys;0 and, although they may be cont

|l egi sl ation.

[E I n the rudest state of nature a man gov.
pur ppdbda@as which he acquires is his own, at

he marysfter 1. Thte a&ananbéer pasdlesckbi $s hei ght
right .Ooebamnemay have acquired more skins
protection from the col d; another more foo
usé&éhey @agrheet oe supply the want sl soft htitree ot h
contract wi ?2Ihfouctn eo bdfi gtahteeno,n having recei vec
needed, refuses to deliver the skin, may



del iAO0er tiwto peee stoon su migtre t heir strength and
their mutual advant age, engagiCagn toonedi vi de
of them right Ot |l yhoake hbeatwhemet it , ma y
him to @& fditvhies oaonhshweesre questi ons must affir
faith between these parties, and the right
the obligation of contracts, because, upo
enforcupgédreimr gt rvenghle mawer, blulte cannot ¢
rightfulness of coereaxiont inmug to dleipgeantdi comn ttoh
which compulsibs ne obBpdction to the princ
may be t hlen wseoackieesttfo et hmay be too.powerf ul
He may deride its coercive power, yet his
acquire the power of coerci on, t hat power
enacting that his contract is obligatory.

[ZE | nde@pean nations are i ndMhwindweali s idrera veto
the obligatio2ihefy alhdenit ¢bhet eacssence of ni
power which is to give them vali.dfty, yet

one of ttrhaecstes cboen br oken, all admit the righ
reparation for the injury, andHet omaynf or ce
not have the power to enforce it, but the

t hat t heospsoewsesred,i fi sp rightfully used.

[@E I n a state of natur e, these individual
obligatory, and force may rightfully be e
broken his engagement .

[9E What is the effecati gdith esno carieent yu nu pt cen ttohgees
and form a government, do they surrender t
right to enforce t?2Ferolwdhanv pruae osfe cdhmotuld alc
t his s?2Gowvemcdchenent cannot edxevricditgsadi & hh est tpeorwe
that they should ekercwéati pufpose hembBehy:
surrendeMtbeamadoel y be, that goAserwement ma
have no evidence of the suraentdleirs opemdtitd
of surrender and restoration would be an i
inference seems to be, t hat neither has e
derive from government their rimghtnttoo cont
society; that obligation is not conferred ¢
and is conferred .DPhi $ heeaechtt offtdm tphae tiieg
man retains to acquire propertys obwndispos
judgment , and to pl eddeski mdglhft sf aarr ea nfoat
society, but .Talre rbirghutg hdaf | ;adsenrrarieonnd eirse dn e coe
government , and this surrender i mposes o0n
furhningg a.Trhemedyht to regul ate contracts,

they shalll be evidenced, to prohibit such
unquestionabl e, and haSo bkeamn asi véai salplowe



restrained theforinginwnaldual ghto bind thems.
restrained; but beyond these actual restrai

Questions:
1. Who is more persuasive, Trimble or Mars

2. Which of the two paedgietsit®ns i s more in y

3. Wofchhe two powsi thomk s

upported the Cou
New York had the power to pass

a valid sta
4. When were these twohe¢mdywesei yoa? state o
5. Have you joined a soci al compact ?

Il n our system of government, a constituti
trumps comfmO@ardlealwi ti gants tried other const
persuade coustathtds tadbrfi dlgleadw t he .common | &
Due prmrogements were successful for a while

FERGUSON v. SKRUPA
Wi I'I'i am M. FERGUSON, Attorney General f ol
v. Frank @oi 8§RUBAj ness) as Credit Adv
Supreme Court 9@9t%HhRBe United States
372. 32,8232
[ A nksaas statut e

made it a misdemeanor for any person to
adjustingo except as an incident to #fAth
The statute defines fAdebt adjustingodo as
or I mplaepamtiitcul ar debt or whereby the
certain amount of money periodically tc
adjusting business who shall for a cons

certain specified credgteerd upoaccordan
37Q2. S72B71]

[£L ****Under the system of government <creat

up to | egislatures, not courts, to deci de
There was a time when thet Due Cowrctsso Cstar
down | aws which were thought wunreasonabl e,
some particul ar econlomitchiogy marnear tphe | D e
Cl ause was wused, for exampl e, toomhllify | @
in bakechmeer v,, INe8 W03k 45 (1905), out !l aw
cont rCoptpsa,ge v. 2B&ndas. 1 (1915), setting
wo meAnd,ki ns v. Ch,y |26 2nUsS HoS?»%5t@1923), and
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of | oavedaypyf BbreadBak, ng6L£LoU. . ThB0s4 a( 1924

intrusion by the judiciary into the real m

objected to at the time, particularly by Mr

Di ssenting ¢ riomvdlhied&toiumrg '"a state statute

price of theatre and other tickets, Mr. Ju
" think the proper course is to recog
whatever it sees fit to Mdessunprecisi bitt i ¢
in the Constitution of the United Stat:
Sshould be careful not to extend such p
meani ng by reading into them conceptioc
particul ar Ctoarentmaryt diap.p'en

[P And I n an earlier case he had emphas.i
constitutionality is not whether we believ
[£B The doctrine LiolctehtGep pedg&iiBrusdnsand | i ke
cadedhadue process authorizes courts to hol
believe the | egi sdlhaatsu rleo nhga ss i ancatee dih euenmw i dsi esl cya
returned to the original constitutional pr
soci alnamidc elxewl i efs for the judgment of | ec
t o pashs Itamiss Court stated in a unani mous
concerhewi th the wisdom, need, or appropri
[ Citation omsiltattedv.e] bodLeg have broad scocrg
economic problems, and this Court does not
supervision hostile to the basic principle
the protection svhiafh tthhe HRewmretread ntcH aAime n d me
to secure. 0 [ Citation omitted. ] 't i s no\
against what are found to be injurious pras
business affairs,o snmtl arugn ad otuth e iorf Isaowse &
constitutional prohibition, or *®¥* some val
Questions

1You don't have a whoUnredecrasteh enh edroec,t rjiunset laa is
this snippet,Cowirltl drhel cBuermr eeneurts oversee
economic matters, stri king downt haesy uncons
t hivn lo If ateeesdioaomt r act ?

2After this decision, who acts as a check o
i Bconoanfifcai r s ?

3.Can Congress establi

sh a Commission on Em
job each of wus would do

and what our wages

"Tyson & Brother, etc. v. Bant on, 273 U.S. 418, 445
Justice Brandeis joined in this dissent, and Mr. Ju
Justice Hol mes and Mr. Justice Brandeis. Mr. Justi cc¢
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Contract Law Theori es

| alwwanygseirst how much tiseomeyptteosl ppiraudidpeansiesf i r s

to vge jwosu a | ittle theoryobensieonalkthwntayov
move alongcourmagh hehenost part, contract |
theorized as applications of three sets of

1) Aut onomy

Aut onomy t heortihset se xperracp cssee otfh ahtuman  wi | | S
that enhancing the ability of individuals
goal .€bntawct | aw, under this view, i's an
attemptdedter meLh tatbii 6ty i s based ofhdndividu:
Kantian is an example of an autonomy theol
beings are inherently deserving of the res

2) Wel fare

re theorists airce rneosto ucrocnetse notn tcoo nstpreancdt
y for the benefit . oheynbebhi dval shando
c benefit canApgamtSmythctitbe bypubhbers
mi cs, posited a irdeuaalt ipounrsshtiiept ebsett weeeednf t
ublic welfare under certain condition

Every individual necessarily |l abours to
the society as great as he can. He gene
to promote thekmpauwd itownmweahshte inorpr omo
it.[B]l]y directing that industry in such
e of the greatest value, he intend:
is, as in many other cases, l ed by
d whn crho waasrt .N6br his inhtehwapsa t he
for the soci eByy ptuhrastuiintg wvha ss noownp a
est he frequently promotes that of
when he really .li nhaewasndwemprlomowre much g
by those who affectletd itso anm ade f o
affectation, indeed, not very common an
few words need to be employed in dissua
ADAM SMI TH, An I nquiry into thetiNamsare and
423 (1776) .

The primary conclusion of cl assi<cal econo
established har mony between the good of al
selfish ecdeomiacsgaian. Bconomistsnniemd the | a

"'Morris Cohen, TheHaBraw.i 4 58fREIPBt ract ,
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tral conclusion of Smith's argumen:
on five premises:

opl e act nitrertelsédi;r own self

t heeilpdutresrugisto pdfe act rationall y;

|l e have amacteisosn t(omepaenri fnggc tt hien fionrf
ry to act rationally);

|l e and resources are freely move
e are no artificial® restrictions

n O
()

n
S
e
n
e
s
e
h

RS WNER =O
(@)
- BT 0g — O

op
S a
op
er

f all of these assumptions hodldassi @altran.
conomlsts conclude that such transactions
heir most efficient us e, generBlhatng great
oe not mean that both or even either p
racrtsbi)onr does it mean that the smarter wil
arties are rational andT hhea vceu rarcecnets sd itsot rpieb
f wealth and r esolulre etshd wr t akceens arso ta tgri w et
i put.iTboms, the theory does not mean that a
pilenstead, it means thlaat the phe puabkllc¢ lget

I
e
t
d
t
p
0
d

(7]

you might expect, others raise a num
No oneomawhatgreeunts as wealth (thougtl
actice only i1if it rests on something
hol ars agree that ability and willingr
rrogate for expretssdeoani viIforprmdlkearen cars
ough or wealthy enough not to care if
her ends are frequently served by ot
w) .

O S cCc O =

al |l of t hcel aassssi ucnaplt ieocnosn oonfitcese ower e t
d have no .RPartei o wduwlyd ama xailrmhi ze we
rnment intervention, anldn tdoame i s al
the very =existence ofclasenstcatt I
onaoMmMTlces r ebutetcatli otno itshitsh aotb jsomet i mes
e assumptions | isted above do not hol
correct such failures in order to en
No one has accesBhdaroefpeerrd,ecrneiitniferr mad
partobesransactions can decide clearly w
empl oyed in a decisi.Ohhepramsuept ivenbt h
al so break down: people may not act rati
not be frekrdtyi fmoaiéalimisreeosnt rtihce mar ket may
some participants may begin with | ess v
creating inequalities in the marketpl ac
A Occasionally, especially glven that i
opportunistically, meani g tha they tr

| f
ul
vV e
y s

o+ T DSQSITO0OD M NT I
OoSo®oo

'Robin ul Mal |l oy, Law and Economics: A Compara
Pract53e(5 0) .
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A c
hi s
mor
For
mi g

t he

To T To Do

o o Io Do I

perfect informati on, failure to act rat
restrictions on the marketplace, or poo
nomi c theowiaseotaktbatdraconsaquentialis
k a public benefit beyond a benefit to
ained by a |l aw, the | aw is not justifie

Justice/ Morality

ommon and anei ¢ ewmsnngiawvi mg ©Od e¢dch accor

.Tchues very unhel pful definition has been
al rules that reflect ways in .which a p
instance, the , foi metf| etkesep hyaaurf aprd awmies

ht do real.Thatr mhamommaxnlaohwled be remedied
son who caused harm and perhaps gained
per sohi ©air sne@one s deroensibinegt:f ol

Keep your promises.

Do not deceive.

Do not coerce.

Protect reasfnmalrlee trhalti anmmceo.ne i s enrich
means roughly that A gets something for
intend to give It to A as a gift).

Have cfomcetrme other partyds interest.
Do not cheat: Do not violate a rule of
engaged in, unless the rule has been cl
Communi cate before taking action that
interests.

Compromi se disputes; acknowl edge that
di ffering but reasonable interpretation
Foll ow contractual i ntent .

you think of any others?



Chapt €€ondider a
Contract & Bar

A . l ntroducti on

The doctri ne onf iconssoindeewrhaat of a .mystery f
Many nevileri mtetoduce 1t first partly becaus
become clseeawreerratwiviehbk s.lBuaboutalisto i ntroduce
becauseame firlsyt. chronol ogi cal

Originally, the common .Taw pfacantfachadast
only three things:
Gol di ngbsB&ase
2 LERhNERIG 7
..] Egerton-Ger®dalciJt otn every action on
assumpsit], thecensairedet ablee: thbomgi der at
breach of. promise
Besides promise and breach, about which yc

only consider atWhoyBr hed | yophohe ,shdwndoctrine
was used to debei merestwbiOhd yba ee@mfooni ced wi t
consideration was enforceabl e.

Some historical background is necessary f
consi deamé i ba be so | mpOauratndg fiinr sctonrt e qauwitr
consi derlalteigoend ,bei na order to show an action
153Bnglish contract | aw r etWhiems Atmeeg icaqui r
states became independent, state | egislatu
Engl and, incl adi ong reghatwmemedirs t hat i n o
recover damages for breach of a promise in

prove that the promise .Wasumderexnt afnodr wah yc
consideration was first irregqubfedngbneh mus
regarding the enforcement of promises.



1.Medi ev al Law of Promi se Enforcement

medi eval Engl and, promi se enforcement

s taommd r eMainggi @amurts could hear contract di
| ordés court), borough courts, county an
e civil l aw courts with very I|limited ¢
ord), the court of Engl abadls aehanbhebEor
i evarlevcoolureteds around a power center: the

county government, the c¢hAlrscoh,, eaacuhni ve
these courts had its own jurisdiction, ¢
eac hwewaesd etmpoenf orce promises to some ¢
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fourteenth century, three distinct
the Kingbs (or QU&eambs coBencihadamad dt
and origi9nalhoper pase,oskewst hlayd 133 ge
r di.fWheerne ndciefsf eg»xinscteesd in the court
s are relevant, they are noted bel
e
I
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he
Pl eas,
hi stor
and ot
pract
g
t
r
I
arn

amon
even
ge
ro
En

e other coubdasckidgorby thhuenbrmon arfc
came to domi nat e al |l ot her [

v C

|l jurisdiction, aBWd J9uh®sdictio
S were by f afhe heoambisahfc tpbrdotni n e n
hi dedebobpedsfirst in these royal

y
he
ce
t hes
al |y
phica
court
ndear

Q< o
- 9 Q

nning | aw students often think that I
rceFdragusS e m@Eppear s .Bwt rmeadii awal Engl and
egissiwat ume ea sPDanasitbvmal Ityer mt he ki n
rful | ords and heads of other powe
agree to change existi.Bgt cust darh,
a perdodel &t sMeadatp pleawet gsul t ed

u people seeking help from the more
nd it was ne@whleyn atlowa ynsa nay npaeno)p | fiec osuor!
e power ful person, tohgrpoaoawenfelli epein s
er s

w
D
—+hQ
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to AWéda@er Emigeé as hf &kn nlgédkp mi ni st er s

;
Aj ust DOtherjsws toirc éig usdulck srrecei ve pl e

ng was not a3maobdedpdi buttcouheé okwhegr eaéi
rreeenveaeaplgasall the justices sat at

t ciTthye ipnr aEcntgilcaensd of t hese justices i

>
S0 > - wsacs

I n this system, aipbai might cCcomelahoa ¢omph:
about a breach of pr omiTshee imp sa codowp loeu so fw adyi
to allege that the defendant promised or a
i f the plaintiff 6seacahs eofr eprtcendi ssen,| etl ye ojnu
this a cas(Eovénmnaommebhanans]| at icoom veefnpttiloen elsat i
which means | iterally agreement.) | f t he

covenant, then the justattelseappl afetdet habd w



1350): (i) Trial of factual Il ssues was by |
something relat.ddetgutrlye cbudnds det icorunt ed
customs of.(ih¢e dbentprlyai nesésf dhecpsemiael e
agreement was .(@Otheseabedtwrmighg grant re
promise, but not the kingds courts.) (111i)
(iv) The justices would noticeeder the defe

There were other waysAn ot ladrl eway bwas ctho od | |
t he defendant was .Tihned ejbutsetdi cteos tchael I|pelda itnhtii sf
Debt was -relpartoepderctoncept i n medieval Engl an
which indebted the defendant to the plaint
the defendant to .Yari alhse tprraompseadtyi oonwse dwo u |

defendant to be in debt, and most involved
i nf ogsanlaes contract in which the goods had
agreement peBfuor médt hasleeasansactions invo

why were they not cases of covenant? Becaus
aqui d pa oAisgaumet hing for whicho the defendan
plaintiffds acltmomhevacaa@pofopailaca@an, the |
t he monceoyplaemd with theqgagde@nuesntt ubioedp atyh e t
l ender 6s e upmap ef.rdithyg tohwie dps ep aqruaot ed deb't fr
covenant .

When a plaintiff alleged a debt, the just.
plaintiff could not proceed unliesslTrtimd amo
fact ual i ssyeser whygy bDwager of |l awAod0 as the
defendant waged his | aw by (a) swearing an
plaintiff and (b) producingebbpbevent ot Beve aii
that the def endalnft 6tsh eo adtehf ewnadsa nctr ecdoiubllde s we a
others to swear with hiimi WwWa@scpoas$si gbefreel
way out of a debt, though i n @Bruactoindey t hi s
fear of God and pomsskbpe Hebsenddretrse pfurt am i
common | aw courts did .WNetupahilgh pkajotyfl

have preferred another method of recovery

You would think that given thel upkernai ht:
would have been wise to put thlenrf datansact
ma ntyr ansactions wer e puGauitn owrsi tpienogp | a&n de vieme

one step further and, instead of having t
merely promise something in the writing, t|
pay a penalty i f the pfFomi soast@éaindenot fdao htel
plaintiff had sold the defendant a house f
ten def endant promi se to pay 80A if the def
dafTée defendant 6s writing, called a penal I
acti omdedal Isaud .Nwob Iwiaggaeai orf | aw wadse batvai |l abl ¢
sur achilomnd the defendamchadlvesygufesawweafte
jury, but the bond itself set the damages.

3



This state of the | aw keptl nc camtvreanatntl aaw tfi roc
the sealed document amdweartedvhealtlhetrhe Iparodni
made and made fairly, and the jury answer
damabesdebt actions on a penal bond, the bc
t he damages, and occasi onalrlaynta aj odreyf ewasse a
ot her debt actions, all factual di sputes e
t he def endanltn wfagetd, hiifs d adu ffi cult | egal I
were discussing the pl aitnhtei fdfetfse nddeabntt cw oauilnd
to wage his | aw rather than risk a decisio
the court to dediucse Ineq@all yguwddt iqouressti ons \
parties, the jundy, aordely ndaagn ruwaffpa lda wi, s Go
took rAkegygregment , cust om, and God were in t
al | di s pNuot eodn ec aesietsher asked or answered mar
ask for the rest of this semester.
2Changes in the Renaissance

The tsiidmachanged in the early 1500s, when |
means for remedyi nghea cbonenaocrh eldaw rtoand slkeong

remedy forYoa tmedvp asispesIss . itéds when you
someone el .Baet s espaplaspoe rnteyans more generally t
ot her wrong against another personally (as
your heavenly Father wi || al so forgive yo
trespasses, neithertwielpaMasibts-1dat KeJrV)f or gi \
The English | awyers came to think of a bre:

used in the WHR&n opl Mant ihfefws all eged a tr es|
a jury resolved the fagefhel tdespates aandoas
very broad, and the royal courts purposef
trespas on the case, to expand to cover p
otherlactllsorthls strand oé toecspass bmeadble
promi se.

This occurred i.Aheome secdadteesgpbryyulms5f00t r espass
case was called Atrespass on the case in a
means in Latin |itodrmeal Igghsd@heoddampsindeatbke
that the defendant had undertaken to do s
plaintifTbse daemagdant could under.take a ta

Thus, to promise a performancelamed t(men | ¢
assudmpsi toul d . By 1500, stplaesski ngbés courts ha
of action in cases of breach by a building
foll.Adwedmpsit cases involving breach of pr
t heat e .Alsbs3wWOnspsi t proved al mgrtelad adLDUIMA DI tp | &ad
the defendant was not all owed to wage his |
promi ses were routinely actionabl e, and th
pl afifn@dsi proof of injury.

4
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may have been soci al reasons for the
eformation and Henryods break with the
h | ands decreased the auThercoyr o$ ec:
e Catholic Church in England are kno
ses, i ncluding commerci al arrangement
ecclesiastical courts out of power, P

we hlaad t o s.élekriyt a¢lsoewlkegmae@ appointing

a.Chalnlced $ ors had general.Cgmimern eccl e
rs as chancellors were more I|ikely to
n t he aodumtc,eldmd 6t hus more | i kely to s
n | aw courts if they coul d.
another retal®ne malyo ma wwand elgomioOw iuengt.i | F
the size of the EnglThd pcpeoantyi am udll
ased by almost fifty perOnenth,e fortdrmr2. ¢
the supply of coinage did not keep
ough the supply of coins.Thiedriesaud ¢éase
the increased wealth took the form
se.Credpay)pecame increasingly importa
nati onal economies during this perio
bl y df @ lot atdlagtndadée | aw to contracting
probably felt this need particularly
some deservingFerd aimgtidrdice widdhtoiuang eon
acts br eatc hbeedf oarfet earl |s oinmes thbau | ment s ca
htThe delbtt acti on assumed that the de
r of thilnmgswaggagitn g olgied hleaw t he defenda
not hi ng, but he dwads nnoott oawel opwaerdt toof ssw
a plaintiff could not bring an acti ol
dy blenconmee ximiedent h century the courts i
anting relief 1 n tass shurmepasc hteTdh emiidnssttrael al
S used assumpsit -tovemadth aadmer at eaks
h of promise eventually became action

after it did, the rAdaquiirmremend hef pa ocdr

r.PIf @ir mtanlyfefrss6 wanted to make sure that
did nots apptguse theyrprcabBewred the
courts to tell whether the action ar o:¢
e involved an allegation that a pr omi
n could not rest on mere agreement,
ant and the colewgweatsruéesel gdodoutdi spp
i ng damy argefeermemde i n t h8ut pheadragsed

er .Adibfafriecuprtoymi se did not overl ap wit|
d the court enforce a bare promise? T
cl ai mi ng atchtauum oonr ab amrued upmm opmnT e e no act

5



all ege a wrong worth remedying, the plaint
promise or undertaking that MAdulfd rmdkd htelye
all gged prcoo ngsuioder afjtajpo}m, but eventually (in
and 60s), theydr esahboiug edd bteh aotf f | i mi t s, beca
requirement for a valid debtFoagoopri)@n when r
may not have been specoiffuicd emBou gdhg o ratnsd i t

instead required thaheawoodsidetatl bg mheaat
|l i ke Aany good reason for an act that had
meani ngThteodveor d as used byr omeseducases ni
assumpsit quickly developed a more special
wi || study in .oadawnexstiflelw, ch apsemi se, to
be given for a consideration:

Regions Bank v. B2OEt1Constructor s,
Tenn. Ct. App.
389. W74061
Consideration is indeed a necessary el emen
and in generaali @ wcosnuppoett édth by considerati

Someesit sd have a hard time with th?2®se or [
They are just .Fiket anfyTfbéheheskhawebat i s h
That shoul dnot be too difficult in this CF
and | 6eadyg told you that the consideration
promi ses worthy of enf oFicreanleiny, ffriomd tthloes er
principle that .daeseyotuhenilgbgalaske ywlutr sel f
result caasbe masterfiefd policy or theory.

i g
t

0
0
t



B. Consideration Theory and Policy

Christ Gehrel@SETOR AND SOIYPENT
Second Dia4dogue, <ch.
(punctuation and spelling moderni zed)

[£EL [ Question from the Doctor odctt hoer ca vi l

naked promise after the | aws of England, ar
[P Student [ of thé&ndommanmudleaw]oint ract IS W
maketh a bargain or a sale of his goods or
forAsi,t if | say to another, Al sell thee al
is assigned that the other shal/l give or p
take 1t) it is voiAdhdi m tnhuaed el sow &aan ch akemnds @ir er
a man promiseth another to give him certai
house or to do him such certain service an
the building, Theséobetbel sedvnaked promise
not hiinggneads swhy t hepxpndhbut di bk madection | ie
though they be not perfor med.

Questions:
1. Does an adcmdami nig efficoann sui tddefnbmalbadgdt t o
pr onoicsoent ract ?

2What 1 s a naked oarvemwed ypr avihniage T 1 Ot ,h eso a
u stehneu dmmeé tyaphor ?

B3What s so bad about a naked promise? Coul
4. Wh wo ud iy ona éa@ a kperdo mi s e ?

5In this passage the doctordemrst ai Dox tDtruaén
of t he ComBmoniclawl |l aw, St . Ger man meant

0
continent al Europe, as opp.osoeed tea tthreg d dimar
Doctor or t he Student say anything about

6 . Recertdley,al USli Bt ri ct court judge Philip
socially wuseful reason for a | egal systen
supported byYeossesnawrwatildmdson,20Ip2 nWlon an
2990643 *10 (N. D.In Iwmidat, <Seardge 1i8s t20ilL )t r ue-



SHARI NGTON v.

(1S5TBRSO T T ON

Queenbds Bench
Pl ow3@&@hEnglish Ré&pérts [ ER]

[£L [ Arguments of FIl etewood and Wray, coun s
[ N] othing new is here doniesione oine comter ®ct ¢
al so in a covenakhdr uipmost ammes,i diefr alt i el | my
for money, or for some other recompense,
(namel vy, one gives the horse and armhde ot her
therefore it .lsi kewigesedi conthractase of t he
consideration: for instance, if covenant
you wi || h ahveer emyi sl aannd ,ac.t. on each side (nar
dauganhdrin return forThihatt Hemge aing gmuadth ec
fresh cause ari.i.siimeg dammonr glosdhw e.6.da new cau
whereof the country may have intelligence
thus isaiypgy hecetshe public good
[£R [ Argument of Pl owqChristopheB®2Wragor t he
opposing[pPphheyl hw. of became st ddent | wo
ways of making contraf(lnn at age 88ri¥1ts for
chatQred si s by words, Parliamen67fmol,wer K a
the other itsi rog, [veheiadh 1571, he was aj

And beWray was appolf
Edmund Pl o®8¢gn Queenbdbs Bench i
was a skilled words a age 48, and chi
attorney. He p SPoken He remained chi
modern | dwesreg uttered|17i geaunti 1508
comentaries, g man Wi
Edmunde ,Plworwdte gr eat
|l aw French. 't advi sement or
Plowden would | deliberation, the |l aw has prc
apptoéed judge hi by words shall not .bind with
remained a Cati Thys, (f | promise to give

yar hal , here you shall no

against me for the A20
et nudo pact.@dnmon her reasoaciisobecause the :
which pass f.Bom weaer eéighel ggr eementbyi s mad:
seal ed writing.]..[tThlehreer ei si smogrree astt atyhought
in the making of deeds, and therefore we r
adjudge them to bind the party whéheut t hi
was for making it
Questions:
lHere you have no decision by a court, but
you know nMehicmag d4lkfaunh a few things from t
however, i f yowWhavi |do rRladfr aywoadaedye shoul d

8



as a consideration (see i f y ou can find
2. Wh at reasons do Fletewood & Wray give f
B3Whateado®$ owgiefnarequaacamsgi der ati on?

4 Are tbesrgiasen by Fletewood, Wray, and Pl
requirement di fferent from the policy <con

DOCTORNOSTUDERT

5Whi ch policy trDsCtToR (SNDDERBODE Rbowdends ?

C. Bargain

HUNV.BATEL 55 8
Common Pl eas
Dy e2r7a27 ER6 0,5 B& M4

The servant [l et ds call him Empl oyee] of

arrested, and imprisohecmdon the &omptesmpas
[ Empl oyee] was [l et ®@utheof ctiie zGomptodr Lwhall
whom was plaintiff; |l et 6s cal l him Pl edge)
pl ace Aim jcainlsi deration that the business

undoAned after wards, before judwomenti aedsd¢on
[ Empl oywe@mln the said friendly consideratio
[ Pl edtg@e] save him harmless against the part
costs if any should be adjudged, eas happen
surety [Pledge] was comptehioentey tpoo umadys ,t hkec c
And thereupon he [Pledge]labaionmght Empl|l ageir 0|
the jury fodhnmd how Phedgelst of judgment i
actiennosdaed iley the opinion of the Court it
because there is no consideration wherefor
charged for the debt of [ Empl oyee] , unl es
di scharge thragpl] aibretfiofrfe [tR[ePleend pa geeneame

human bail ], for [Employer] did never make
[ Empl oyee] to do so much, but he did it of

Listen to a summarty :df/ ctchae Ifidctls her e:

" The Compter was a jail in London, probably on Wood Street.

A Apparently, the jail was having afar-1 specialBy t aki ng the servantodés place
his fellow citizen became guarantors or sureties fo
trespass case.


http://cca.li/QI

Questions:
1Why wasnod6t Employer 6s promise enforceabl e

your answer as a declarative sentence, a r1
when )

2The court cogyi vreesasmon pfoolri t his rul e, but wh
your mor al sense, however finely or poorly
court would requilrewiwhlatadshi powowuostdadotlsi s

of t en, because yi magismipnpg@ rup aa rpudlei ¢ hat doe
oniear out aegBoddwyers.)

3.Fiilthbel alhtki: acaefonworaddnsi der ati on.
4. Pl edge took Employeeds place in jail i n
undowihey di dalPll egget hat Pl edge did this #fi

busimogtsusndone?

55 What caused EnfMfWhayerdde sprPdmidge all ege cau
promi se?

Consideration

Promise
6Wi Il |l i am FTHESE ecNPrerRT OFPARIAEL L EQRECONFERENCE OF
THECI VLLAWTHECANONAWAND TEBEMMONAW OF TRHASME OF
ENGLAND8Db ( Thomas Wi ght 1602) , reported t ha
contractes a mutuall considerati on, and or

begettetdHitshd iatgttefriolrl ushtirsidapirtd nvc.i pBlag ewa s
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Joseph MdrAiNalv @CABBY
Not RepoSupm. in F.

Uni ted States .NDawt¥Yoirckk Court , S. D
No92 .04 MBM)

OPI NI ON AND ORDER

[£EL Def endant Mari ah Carey i s aefadmdys, S uc
enterPlaainetri ff Joseph Vian was her stepfat

but at the start of this Jlitigation was I
defendantHHés chhat msr def endant agreed orally -
to mar ket singing dolls 1in her l' i keness,

Defendant moves for summary judgment pur su:

no contract existed and that the damages g
matterFof tkle reasons discussed bel ow, def ¢

[P Pl aintiff c¢claims that he and Carey had
|l icense to maoTkheets efi Mlaorlilash wlooullds .be st atuett

woul d playpyoperamdsuatmgs ff claims that t he
consideration of his financi al and emoti o
picking hemigptfremolrdteg sessions, provid
car, paying for edentoaluscecarhd,s alolaawifrog hHousi
rehearsal s, and giving her various 1items,

marriage to her mother(Commplteil pt f£r ni sh he
[£B The all eged basi s ofl etahset otrharle ec oonctcraascito n
in the family car and once on Viandés boat,

dol |l s, 0 and #dl o(@leitetrman Mafrfi pAh&cdbod dlizn.g 4t, 0o 5,
Vian, on one occasion Caregyasespendbd Mmeka
smil ed afidiAhotdedgh Carey admits Vian ment.i
three times, she testi.fCadeyhBépseshgeg Lhebmai

Exh)Fonr. 30 years plaintiff hpsodeeinngn ahe
mar keting gi f t( Pafnedi anlo \Br)l dieyr iatte ms

[EFf Summary judgment will be granted if #dAth
materi al fact and the moving pardy is ent
Ander sonlLwobbli bAé¢rrvicyy. S. AHAB2a,mMmmasy (LuAdément i
properly regarded not as a disfavored proc
part of the Feder al Rul es as a whole, whic
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2.Do

ensonmeocofleev@anyntaex  O4a WJ. &§.. Catret
guotingl) Fed. R. Ci v. P.

n determining whether there
ol ve all ambiguities, and dt e
ed States, Vvi69Dilk.bS.l d654,ne¢6*535 (1
he necessary consideration fo
n afn lbna r gtah exre dwd rod s ,e xtcthea ngreo
port to be motive each for
enough that the promise in
mi se oBAngbhe Athbe bBalfnterm
vestwi il TUBAF., Swgp. 1411, 1419
ation ef@l)ail mmpfhfasadmiiins otrh @t ntae )c
endant tha is help t.6LhebmaasA&af quEdh
&) Pll4a.f ntsipfeci fically acknowledged that
mi ssion to use the car plaintiff purcha:
of affection, not i n consideration f ol
cess or a nfoore fshaer|ilafinedd maimcseAf § Ex hs 16
did plaintiff ever tell defendant that
a .coinebrmaan AA$ .t &xthhe 2R2ent al <care, pl ai
t he told demgndamtg he expectmedor the
ough her mot héLi ¢l omagrmo AfBfl . ai Exeinft fi2sdt .ur t
cedes that def endant( Lmaey maav eA)f f e p &Eixd .
ticularly when plpaamttalf fr evlast iacn s migp i tho .
i's i mpossible to interpret plaintifféds

e
d
o

= O

[ ] :
S i t

s i u
t i i

uces th
n S
t S

Il n sum, plaintiff has not raised a tria
t¥*&tf Among ot heconmndijeet atoirgn Ji s | acking

[ D] efendant 6s motion for summary |judgme
SO ORDERED.

stions:
there consideration for Careyds promi ¢
Wwéareu ¢ fe atwhtahceo warptpl i es . )

else tcourt discuss whythe pegucies anden

t hceonsi dreecauii roemment ?

3.Do

4.Do

you think the court knows why it must

es the court note that the comsli der ati ol

t htait thheasc®@anged?

12



5Do you think this coW¥iragfaeiayx hae dv drhye twy minge
exampl e of a moder nl nc oannsoitdheerra tpi aornt doefc itsh eo n
court held that Carey alsactf aatedesoriabean
did not hawveftimhe treemgwisr ed

Mariah Dolls

PROBLEMNMONaHar:r yHarry and Mona, both widowec

dat ed, a.nGdn e mayreraire dl at er , Harry .dHentracted
steadily went dcwremi lyleMomaill@aakeddif ed &l m d
al | his years of illness almwd ga&we shiahtsome
contracted the disease, Harry signed a prol

Mona $2.Smixl Imoommn hs Idetcdra,r eltlarirny owgpset ent and

appointed aAfthdars Hararrydidined, his chil dren,

refused to pay Mona the $2.Whielnl it e, esd aM@d:

| awyer deposed Mona, het laes kiveaut ah erre pwhiye dH a rfirl

was hikse wiafnet ed t ooWhaekre asakreed owh eteher she t

Harry because of t.he gnaovtee ,h hiMo nmy slaiifde, Ay
I

devotion, taking care of hinmnl dbechang | oV
consideration f oWa#f aeQoy ddse hpor9o3miVeLe.?3 50e0e2 7 ( (
Ap®Ohil® D 3

PROBLEMe2ah v. Samwell , na maomieddman writ.
purchase an apartment for Leah, his female

affectiono that she provildsedt hheirne dcuornisnigd etrha
for SamuedSees Rocmei 926 EN.i A.sSupdp. 29 91§J N. Y
Whet her [BSraonfiedréensed a contract or not, why
frowntehli ®nagreement ?

See you can figure out Whatwemrseralal | !l ig¥

You thought the English translations of La\
i f
when it was written.
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Hi | degar d LeGr aBcREL L IB REXSSERRP B3 (
California Court of Appeal, First Di.
16 RapRdl.6

OPI NI ON
PERLEY, J.

[£L Pl ainti ff and appellant Hi l degard L. B

judgment of dismissal after oa adnreemur t @®r hwas
compl aint against defendant and respondent
estate of Mi chael J. Borel i (respondent
performance of a promise by appellantdés d

(decedemt t ransfer certain property to her
him at home after he had suffered a stroke

[£R Appell ant contends that the trial court

the grounds that the fNHaekbeg®d eagoneements [w
consideration and the alleged &«Wentract i s
conclude that the contention | acks merit.

FACTS

[£B The only Afactsod we can consider on thi

demurrer ariealt Taasxd simpatogprer |y pl eaded, but
or conclusioos* %I naetbotrh |l parti esd briefs
the allegations of the complaint we will s
[£F On April 24 ) an98@ndapepreedent entered i
contO©macApr il 25, 198@Appehkegntwer emaianed e dcar
decedent until the @2&6BI%Hh9 of the [ atter on
[£p I n March 1983, February 1984 ttemndd Janua
to a hospital dAuse at or ehseualrtt, pfrdoebcleednesnt bec al
frightened about dHes dhesaclutshs eadn dt hleosneg ef veiatrys.
with appellant and told her that he intende
1 AAnNn interesto in a |l ot in Sacrament o,
2 A |ife estate for the use of a condon
3. 2Kpercent interest i n Borell:i Meat Co.
4. All cash remaining in all existing ba
5. The cosgsdetedduntasi stepdaughter, Mo
6. Decedent 6s entire interest in a resid
7. All furniture |l ocated in the residenc
8 Decedentodés interest in a partnership.
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0. Heal th insurance for appellant and Mo

[£p | nrAugust 1988, decedent suffered a str
AThroughout the decedent6s August, 1988 ho
at a rehabilitation center, he repeatedly
i n the hospdiitsali kaendd btehiantg haeway from home. T
told [appellant] that he did not want to b
it meant he woel dckhkeedrepouadd rehabilitati
the house, i n atrdreamd.od him to |ive

[£F Al n or about October, 1988, [appel |l ant ]
agreement whereby the decedent promised to
[ above], including a one hundred.lnpercent i
exchange for the decedentdés promise to | ea:
to care for the decedent in his home, for t
the need for him to move to a rest home o

recommeidtded agreement was based on the <conf
exi sted between [appellant] and the decede

[£B Appel |l ant performed her promise but t h

I nstead his will bequeathedehestthe sBbhen pDés
t hey owned aBhg obuwltk teefnadheésedent 6s estate
who is decedentds daughter.

DI SCUSSI ON

[A Alt is fundament al that a marriage cont
relations ishstlaatdef heir ¢ eex@aind vital publ i c
mar ri ageThreel Gaparoaamount i nterests f the <co
fromPhihlelaispdsi[l | i ps( ¥953Phidli gal d 869] i

pri maryo*cdhcer n.

[£Q] A The | aws relating to marriade&lgnd di vol
have been enacted because of the profound ¢
dignity and stabilitVhios ¢c¢beceanrialgat ee!l p
the ofattlbhe parties . Talke huasrhaeardn amfd swva dieet y
property rights of the parties is secondar
S t aotr tixs*

[£1] AMarriage is a matter of public concern
i nterest i n both its formation and dissolt
divorce is solely within the province of tl
restricted beg**the Constitution.

15



[£2] | n accordance wi tlhl ovwiensge pceorntcierennst tlheegif
been enacted: Ci-ovBE Vv e rG/o dien dsievcitdiuoanl 2s4h2a | | su
spou8i vi.l. .Code-0pbAtt hoabdaB8682and wife cannot
with each other, alter prheepedCGlyeghl.Codkat i c
secti eonHushaOhd and wi fe contract toward eac
respect, f i dediivtiyl, GCaondde-osfuépgpioirdte.r Sha3band or

may enter into any transacttiyon whiitchh teh e hoetr
mi ght i foQinvmar rCoBddes>F Att manried person shal
personbs spouse while they are |living toge"
[£3] The courts have stringently enforced an
AAl t hough cmmcssts ,ofbottthe i n California and el s
right to support from the husband, in this
support toh***husband.

[£4 Al ndeed, husband and wife assume mutua
mari age. These obligations are not condi t |
propertyo*r* ihonometering the marital state
created, it mu s t be assumed that t he par:

knowl edgy thlhahate tihe mor al and | egal obl igat

[£3 Mor eover, i nterspousal mut ual obl igati ¢
Al Husbandds] duties and obligations to [ wif
with her. I t wavei fhei]s hdiust ys ytnop ad fhfyer conf i de
fidel¥*t*y When necessary, spouses mu s t Apr

protective supervis.tFor services ford each

[£6] Est at e of( ISODAIM)F & kBreonoks V.19BHMY*0ks

each hold that wunder the above statutes an
wife is obligated by the -mgpei age ecomwmt raanct
husha@ahdrefore, contracts whereby the wife
provi di :gr vsiuccehs are void as against publ i
consideration for the husbandbs promi se.

[£T] Appel |l antSammivaei®domm&t®e no | onger valid p
because they are based on out dgetSehde vi ews o
further argues that the rule of t hose <cas

husbands only have a financial obligation
provide actual nNuWs i Wg slehga secles dmd poleiec:
SonnermkBr ohlay e been applied to both spouse
arising in different areas of the | aw.

[£8 Webster 6s New Coll egiate Dictionary (19
as NnThe | egal right of one rsvpacws o bt d hteh et chc
Only married persons are allowed. to recov

* % * %
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P Rodriguez v. Bet hd P4 meISd eehatCoapwi fe <c
cover consoheéei 8mpdamag€eurt ossirBaudasoni ng
e

re

there i s far more to the mardrTihaeg ec ornecleaptti o n
of consortium includes not only |l oss of su
el ements as | ove, companionship, affection
more. 0 [ Citation. | As to each, O0the inter

wi fed [ oFt*afilTbe] deprivation of a husbandods
operating and maintaining the family home
C OIrd doa hr.*

[£Q | &Kr o e Vv( 19%F a*h am, an action for the wr
wi fe, t husband was all owed to recover ¢
wi feobs ove, companionship, conofrotr,t, affe
any | oss of enjoyment of sexual relations,
the operation or mdihret em anec el hoafd trheec end rhe/. €
| egal secretary in order to care for her
emphnyas,e in turn, caused him to retire and

services. 0

us
he
ol

[£2] The princi pwat kh olsdiynh9 88f)*kwianss t hat a

marriage did not extinguish a womandés ri ght
servicesdrpnider t Mudheofmarheaoeinion is d
di scusSammi aokfidreonoTkhnso se cases are approved b
not expanded to cover*t*he period before ma

[£2] Vi ncent V. St(alt%71y*f h eQa ltifaotr nf @ar pur pos
benefit payments spouses caring for each o
similar assi.sltnanceacphrionggr amse c h concl usi on

AAppell ants suggest t hat one reason justi
rendered by ATD attendants who reside with
of the marriage contract, one spouse is o
remune¢ @t v onCodeest ak e5 100 6 ;Shounci hc kpsreene x i st i ng
duty egoaidonstitutionally sound basis fo
compensation for care rendered by a husbanct
wel fare assistance. [Citations. ] ... [ 4& .
by t he cnoanrtrriaacgte t o care for the other withec
|l iving together, recipients of aid to the

are simila&rt*y situated.

[£3 These cases indicate thatC Citwiel m@odda al

sections 242, 5100, and 5132 .Tihrecyl uadlesso car i
establish that support I n a marri age means
could be hi.Bedhtesuppowvt dal so *&n*ompasses

comf*acrt[ , ] | ov e, compani*énmnshup, andeatibegt o
support can no more be fidelegatedo to a t|

17



fidelity and mutual .Maspealt {dCives Cade, oWe
spouses .gdrssamalilnypl i ci t in the definition
relation arising out of a co(vQilv.coGQade,ctA b
4100

[£2) We t herefore -adthprdengorthe tbhag a spousc
compensatpoornt ,f oarpasrutp from rights to communi
arise from the .Remistoalal r leatfioomant e e loff a
created by the <contract of marriage does

supporting the imdtehitedoness., all eged

[ A2 We agree with the dissent that no rul e

of its duration, but weestaabel insohte d errwsluea dteldat
this case desealvfest hteo rlud ed idsemagriudpgpdoc ® mpe n s .
originated from considerations peculiar to
gendeudutral appllhiedet iicsn atsodnauych potential fo
and allegations | i ke appellantés could be
rendd@hed concern may not entirely justify
all rationales for the rule are outdated.

[£ Specul ating that appellant might have | ¢

she alleges, the @gesewitl|l Isulgmgeask sup hiaft snaa h
not e nWhoirlceedwe do not believe that marri ag:
t hat encouraged sickbed bargaining, the qu
may be more useThé tdameunsewmbeinegoti ati o
antithetical to the institution of marri a
believe that they are.

[£2) The dissent maintains that mores have cl
be treated just gilkegamy @Whimbeepaongitadst had
modern marriage has become | i ke a Dbusiness
may have become, it continues to be define
of mutual support. Thubat evannof <¢emmamdng
marital support remains one of them.

Di sposition

The judgment is affirmed. Costs to respond

18



POCHE, J. , Di ssenting.

[A] A very il person wishes to be cared fo
rat her t haan hbeya |Intuhr sceasr eatf aci | ity. The 111 p
for such personal careTlhy ©fédesf ersriacg empt
services are renderdfdf iarnndi ntghea ijluld gsnpeanu s eo fc
render ed af tuerrr ear gweanse rsaud s tdaeirmed, t his court
was not enfoa<eabinattiheec asopsoeulsaew who render ed
gave no c.Ampiademdtliygnin the majorityods vie
precontract nondrel tlgab be dBaecsaus@r stdlefo not
believe she did, | respectfully dissent.

[ER The maj ori
v. Bfad#H*tyas

withhteband t

t Est ant ree o tf (| MOB#yaadnkRis e 0 k s
hol ding that a wife cannot en-
o prypédeafe@dar $.0hg-clotmpensat i

reasons that the wife, by reason of the ms
provide such care, thus she offers no new
contract efof etchte. s(aSveee Ci v)Th@o dleo,giiA 01f5 5t0h e
decisions is ripe for reexamination.

[£B Sonni akBrea@akse the California Court of A
nati ona%ed hlegreeger al precedent 9Excemptasound
from sever al of these decisions reveal t h
produced t hem.

[£p A6l1t would operate disastrously wupon do
c

mi schief I f the wife could contract with h
be rendered for him in his home; i f she cc
di sagreeable or otherwise, rendered to mem
upon such contracts and establish them uport
of t her smeonfbet he household. To allow such <cc
by making her a meni al and a servant in t
marital duties in loving and devoted mini si
be greatl yhtawi fetabedd fhsegguentl y absorb
in the payment of her services, rendered u

Brooks v. *Brraogks

[£p A A man cannot be entitled to the serviec
of na form and unchangeabl e marriage contr ac
obligation to pay her for those services

servant at the same ti me. ... That would b
and di sttecri priokce l d w(line sr eo fCatl H(& &R Zetrtdéfse £st at

* . )

[Ap A[ 1]t is not within the power of husbanct
for the payment for such services . ... It
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nur se,arend or each other when either is una
contrary to public policy to permit either
other to perform such services as are ordi
relatiwhschaskdoul d be the natur al promptln
which should al ways xo0(Boxwet whkegnvthuAdtamsl
*.)

[£f St atements in two of these cases to tl
entitl ement t o &6ht*ss maicfke dosf fitsheer vciocremon | aw ¢
coverture which treated a wife as. scarcely
According to the United States Supreme Cou
and wife were regardeadfads henevi fEhaulregagl ce
was merged in that of the husband, and, get
of making contracts, of acquiring property
husbandds consent. They cohl dtmet, emorer weém
they | iable for torts codmntiTthtee ds abme omoeurag a
subsequently denounced covertu*r,da as Apec
compl etely discredited ... archaic remnani
f oudhdepon fAmedieval viewso which are at pr e
socb*ttyOne of the characteristics of covert
economically helpless and governed by an i
head onfi Ityhe ifsa charged with its support and
he is entitled to the wifebs services in al
comfort, chaeien g ammfd Hieved | fadmirlsy are her contr
famil yt saumpdpd*a*rBait 6 coverture has been disca

* ok ok ok where both husband and wifEeCiowe each
Code2 4 ARAQ01 3D

[£B Not only has this doctrinal baysse for th
opinion been discarded | ong ago, but mo d e
changed al most as rapidly as tHédeeconomi ¢
assumption that only the rare wife can mak
has becomatkadliynw ohid age in which many ma

empl oyment o UA stiwloe otmtee flaonmd vy can no | onger
a statisticall y.Monrseiogvneirf itcoadnay ahbuesrbraantd so nar
invol ved i n t hemalkoemeas th ocu scehooér aehso sheh amar i t al
and property rights are not governed by p
i nfor mal accommodat.(®reorCifvor B@aldedgle SROIOL
spouses cannot wor k tehimasl|l ooruger tihrefrree g use ng
option oFordibveotrtceer or wor se, we have to a
comfortabl e antadedni roaes gendé&ked by Nor m
paintings. No | onger can the maand al rel a
unchangéeahnhl e.

t public policy**seeks to

[P I't is true tha
t hat the structure of SOCI ¢

in recognition
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institution .¥ét mahe i ageaordrnii*a g*eo ni st himitn tm mat e
degree of bd*e*dgesaapbpedmean that the | aw i
occurs withinSohatci tedatifonslHiopmnesti c harm
synonymous with blindness to c**i*mMes spouse
even when those crimes involve the previous:s
(See Pen. )Sadwd, aAl 262ci vi l actions are al
negligent torts committ ed?**Tyh eo nsea e oiuss et raug :
for breaché&éd TTlomd,r awhhesn t he simple justice
wrongs is involved, the arguments for dome
are now in full ret*r*é¢at ,bwmtott lomd yg hou tCatl h €
nat.fr*o*rf

[E£1]]ORestraints on interspoudhMlt hl itthieg antailo ns

supposedly protecting the domestic haven f1
it hardly seems revolutionary to topple on
such as this, where one spouse has died, p
and mi sBerhoioekfs6 & . (* BF pokseems an academic conc
academic seems concerned with.

[£]]1Fear that a contract sotrtithek skpetuvsese p ropd L

service, making him or her no better than
sever al**tasels fears did not prevent Cali f ol
specifying that nAeither hasbaod owitWwi tdemay
or with any other person, respecoing prope
(Civ. Code, AA HIBG8s s$s8bdut(a@dne 45&E2.ance
freedom of contract [that] exi@ts*in Califoc
[£1]]2Reduced to its essence, the alleged con
to transmute Mr. Borellibés separate proper |

a nod dhoaudb tt hMery. b e «

Had there been no marriage
Borelli could have validly contracted to r ¢
of hi s .Tphreo preerrtey exi stence of a marriage ce
competent adults of the fAut most sfassse.dom of

[£]3Then there is the conceor(r.Bbopaks Af.r aud s
BrodkdOdr Supreme Court has repeatedly rej.
possibility of interspousal fraud or <coll u
entire category offnsneadspobhealtriut hi gdtnida
"Plaintiff makes reference in her complaint to a A1l
all eges she Asigned .0Altbpopegtdayhbefecrerbdedowseddbdbhgi
of this contract, iéxtseefnst oibyvilobusi §aobimon hehabonitt s
segregate and preserve substanti al assets as to Mr.

The possibility that the agreement is ineffecti
Borellidés propeptly amececaws e hofvamomaemstatute of frau
Code, AA 1624, 5110.73072FCodee@i notPbecaddAARss@dl he
plaintiffds allegation that defendants*are*estopped
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judiciary has been deemed adequat.e to deal
I n other words, whether or not a contract
demubwuer by human beings call.&gd**Thrers afte
modern approach completely undercuts one m
Sonniark@Breonaks i s obvi ousSliyncep plhiicsabslhd fherien

occurr ede adfaseas tvweorse deci ded, it is one mo
and to reject thAed rJucotniteenpkalames fputcei t ;@
have no better reason for a rule of | aw th
Henry I Vmornle rneveltiilhg i f the grounds upon
vani shed | ong since, and the rul e simply p
(Justice Oliver Wendell 19Q@I0p&3, Coll ected
[£1]4No0 one doubt s etalcaht osphceus eas doutey of supp
encompasses fAthe obligat**omMhéoeprosvindehimed
f ounSlonmi & kkBsreonoker cited by the majority, w

obligation be personaddpt dtilse hdheg giedi drys at bs
However, Saotn rntileceiBst eorme s e deoeifdbed WOr I d War | |
it made sense for those courts to say that
by doi ng sToh apte rwsaosn aalnl yaccureatit ewnoefldecor owoao
years before the exigency of war produced
for  Fbhemmost women at that time there was
husband exc.&pt tpent hena&lxltyent tchoonster adcetc itsoi o n
pay a wife for caring personally for her h
correct only because at the time they were
coul d meet her.Solilcieg @ thiadn wafs déadree uni ver sa
giving up nothing of value by agreeing to |
way of being perfor med.

[£1]]5However the real wor | d hSaosn ncihwakrsgeend i n t
decidwegdt a few years | ater witthhe tRiev eatdevre nt
became not only a war jingle but a salute
working on the war.Wef koow whitsi happleeaeldomaé
Presumabl vy, in the present day husbands an

have alet ementahtoids of meeting t.Amengutlgeof ce
choices would be: (1) paying for professio
assistance; (3) seeking help from relative:
doi ng t hseo meolrlky .per

[£1]]6A fair reading of the complaint indicat e
first of these options, and that this was
of fered compensation if Mr s . Borel |l woul c
homkeo conit@e@@datnsuch a contract 1 s without
i f Mr s . Clinton becomes il |, President CIl i

care for her .
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[£1]]7TAccording to the majority, Mr sl.omBgr el | i
as she remained in the marriage. This assu
marital relationship is the personal servi
be del egated or.Ther fparemeed i mhy ati emus si on h;
dmonstrate many ways in whidatlypwrhatartelbe craaj
be provided without either husband or wife
It foll ows that, because Mrs. Borel | agre
she wadsi npgr osvoomet hi ng over and above what w
s upplohratt persodpl eciomelt hilmgcause it was som
requi réequ aloi fdioes as valid consideration suf
Borelli 6s rseecitpor ccooanlv epyr ccreir t ain of hi s sepa

[£1]8Not o rityébs position

or i S
freedom ki ng arrangement o

n | t ma j

t o 0] WO r

foster the very ppFocr tex amplud ,t rodt hihrag d ot
an tiff t

N

5 O —~

Borel | d pl ai to continue |living
Kknowor al considerations notwithstanding,
plaintiff from | eavi ngeHiar shuwes bdaomnde isno, hiasn c
Mr . Bor e [ promised to give her some of F
back, a |l id contract .Deemdngavbé@ear coanra
promotin reconciliation arCalthie®rme asumptuir d
have | on enforced such agreédmeHeéseas supp
so far a we can tell from the face of the
|l argely the same result wifthdh®2rdédavsngoto
sound reason why their contract, which cl
marri age, should be any |l ess wvalid. |t ma
greater bargaining rights when separated
marr.i age

I

v
g
g
S

[£l]]9Wh at , t hen, justifies the ban on
enf or ceSmennti,Bbkyeehkand t RAt magotr iitty app
undeni able allure of the thought tha

er each other . .. should be th
ch should al ways exo*st*Abét waem i rudspaemd o
| d ike to believe that their spouses w

@D
=]
Q
—
c
]
® O

caf

1 asnd kWiet hewatt t uesti on, there i s so
ing about an illness becoming the
ed over.Yethosemittianengi clkalmendbt substi
nd mo.daeaensep alas/alr elailtiitgyat i on may be ul
er .a@hemowvaljtoy ity preserves 1intact an a
ied persons | ess than the utmost free
sTehses maj oritydés ruwetheaveaesrmatingdppwer
more | imited than those enjoyed by unn

i
u
i n
s e
nd
ns
ng
rr
S

e

"Plaintifféds allegation in her complaint that she f
life in consideration of her agreemento with Mr. B o
would have separated from him but for the agreement.
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l egiti mate.lpulbblhic gohitext public policy sh
coerced.Mal t rBwirerml i was a grsewnd mamsiwleabl ke
amount of propedaty,| sasud als béempewertd t o ma
t he agreement allhlee gpuwblbiyc pploaliinctyi fdf Cal i f o
outraged by affording plaintiff .the opport

Questions:
1. Wh ats hreud fe atwhceo warptp | i es ?

2Whi o pi migooriuh ihratshbee tatregru me nt ?

3How would this case come out i f the ratio
a nrdotthdeo c tirti smeel tfdyl ea w ?

4. Ar e iymtuerested in the politiccdMhikédanings

judge y otuhoil relewrhs weahy ?

51 f .Bosell. came to you and asked you to
requi rBomge IMri to pay accordi nggrteenmenst agr e
woul d yXul hwer iatheswer to this question is no
kind of question yaokRl shoel|l a@slbeme htt miks nggu ead t

Ilwidhswer ]

PROBLEMDbD®Jwani Abe i s aJpi@atha cewrd fa cjeewel ry
in Abeds jurisdic.tdivoann,i twldesr est dMlye pvatsr oblusr g
Juanita offered a $5, 000 reward to anyone
and convicti oAbeof whhiel ebtuwogd kairssgy ppgeeaud at

a nearby store, found evidence that | ed to
Can Abe claim JuanitadBoreBaduddeshashedd eon t h
some other public policy thatrd®@unsels aga

Restatement (Second)2)oféb@@Rtlracts A 71(1)

Questions:
1 Wh adto @ & a r gfad méeadn ?

21 BBunpbemihsuevBabar gdiomed
3. Comment b me n.tAiso nnso t pwt uianl tahses elnntt r oduct

consitdeerteed one el ementWeofwiddntsrtaucdty faosrsneantti
Chapheamnd.
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1. Benefit

GAME.HARV (1B D 5

Kingbébs Bench

Yel vé&rHd &R3 6
[ Plaintiffs | oaned de®doerndaldaifeestbchaenyt, r eof bsee
to pay when requested, so plaintiffs sued i
arrest of judgment, Yelverton shewed that
it 1 s.utponpayquest; dd et ldaetf eintd asnpt p evaarss ntol a tt
benefit by it, for it might be LEBwntt with ol
t ot a cCuwraioah;yrfaor when the intent of the par:t
it shall be expoaunnddheedlr. @z oPdphgmy{ J.] sai
promise is grounded wuapolno aann awchci ocmrmoidnapt!iioens,
the [money] byButhei fded emalrfaadéhigveesal ed Wi 8§
money, and the defendant eprt@aminwehy tisdt r ed el
upon this; for the defendant has not any b
has only a chargevi bhgosbldifioy et, he hlee emisreg o f
and Brigges, which Yelvertod theef€otuot bgth
Kingébs Bench] said i.t. . was erroneously reve

?

Promise to

repay

) Christopher -Yel2kg
Questions: was a younger sSof
1. As a young associ|lentered | aw schogxamine
documents to determiHis break into pgteabili
Many | oans | examine When he married Ndemand
not es, promi ssoryedn|Margaretos father
borrower to pay the |96t Yelverton el@ggyer |
was demanded .ﬁWhahe<Where he served s
. . \ eventually as Spe

pI‘OVISIOI’l,Oll thou_gh Margaret had twel coul d
the money tied Uup i NlEljzabeth appointeCt_ an
no means to pay it blgoueends Bench, wHthis d
provisiabhy,litéae bor|ihe died.
unable to use the mo|lhttp://www. oxfordnh woul
of no u&Tehatto ihserexac bl e/ 30213
obj ecWwWhah i s Pophamus eSS PUITS E 7
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2 . How does the court describe the <categ:
consideration?

3The defendant possessed the money. That i ¢
word the court uses f oagssdeestsriiomendf. tllse trhen
kiodetri maibhihad kapr oneinsfeor ceabl e?

4. What does fintsegmtndofwittte ther tliasvd meyan? (
b to Restatement {Saegentheotaf@ent haogs) A

RI CHEBRWVDQEG)D 2
Queenbds Bench & Exchequer Chamber
Cr.el.B83, 78 ER 1108

[EL Assunfosri tt hat [ the pl &iimtitfwe]n twa sc oinmbdse bot

barl ey, to be delivered unto [J.S.] at suc
woul d deliver It to the defendant before
promised to deliver it at ®Bhe[daeg pPpobaldnbBif
delivered it to the defendant,.landvatshe def
moved in arrest of judgment, that this was
corn which he had recei ved,ny olrermeef ictanmyti t

[P But the whole Court [the Queends Bench]
for in regard he received it, and made suc
had some ben.adfhiatt thtee rhealdly ,t hwitzdbent &r sc haddst;
or otherwise he would not make such a pr omi

the | aw wi lLWhewvredflonetiethdwads adjudged for t1}
Not e, afterwards wupon a writ of error 1in t
f oorhi s cause; for that there was not any s

takes any regard.
Yel v &,8tEoRd:

..l by the whole Queendés Bench:] the very pos
and good countenanceemeod taher idcelf efnadramnmetr tion bt

as in case of tlhien dnedn evye rtyo odeltihvee rl Oa0gai n
by having so much money in his possession
mar r.iQuaaer é or it seems a hamdt|] hdg merrott; afngy

manner of profit to r e.ceB.ute nboutta,o ntlhye aj ubdagr
was reversed ias tHiet cElkarh etqailed ,Yel.vert on.

"AJ..88 is short for John of Style, a fictitious name
whose name wa s nGurtJohn Boa is thgequivaléne v a n't
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Listen to a summarty :df/ ctchae IfidctJs her e:

Questions:
1. The Queends Bench f ounWasc otnhsei dceornastiidoenr aitni
forth in the plaintiffés allegations (whic

2Do we know for what reason the defendant
de f e nmdaksdu afhr o nfiysoea gy pecalt @b \se ) ?

3.Do we know that the defendant del i ber at
4Does the consideration relied on by the ¢
made?

5 Wh a't does fistharhdarm?2 Howedhades a court i nt e
6.l s heampeatsohitrhmkhti rsansvaaafifonci ent ?

7What happened to this case in the Exchequ
appedlaga602vi eawd dsd ineu e eBnebnsc h ?

8Why does Croke, th
t

first repor
Yel verton reports t it

e
h a

Promise to
deliver
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REYNOLDPS NHOWB ® 4
Queenbds Bench
CrBl. 4298 ER 669

Assumplseneas the defendant had [ obtained ¢
against tihre opdmsindearfdt;i on of four .pounds
the defendant assumed to acKhewbregeuchta

y; .faen dhoad dnAmed iitt was thereupon demurre
at there was .8But aalyl cohsesi Geunatibeld it
r
s
J

gi
S
d:
it was a benefi't unto him to have it W

error ion atshd hree pard,y swhghtfbaeei av wiad
udged for the plaintiff.

Moo4 72 ER5 6:3

..But i1t was adjudged good, because speedy
& expense of suit.

Listen to a summarty :df/ ctchee IfiadacdKs her e:

Questions:
1. Wh ato mm ¢ thceo n s i dtea lae y BEu e eBhednsc h ?

2.1 s haeamgie ntoifomar g RKiey o, Rli ¢ ma@a Me
B3Doa@ébar gaii idh ¢ hecas e s ?

4Howthdasdei f ffer@mt2l | i

5b Reynthds the right rul e, but tShoemeappl i cat
American jurisdiReynohlslswomod sit fwdbdblodv have h

considerati.omegxwetkdr dlelr felo svd/e Wwialclt st udy
those juriBlde@ase omsheywmbhi@eérda hmitnor ity positi

"Most disputed | awsuits end with a fAjudgtment, 0 a do
or directing the defendant to do something such as pay méfteythe court issues a judgment

that a defendant pay money to a winning plaintiff, if the defendant refuses to pay then the plaintiff

must initiate collection procedures, which are saf@from and collateral to the lawsuit that

resulted in the judgmenthe defendant in Reynolds was a winning plaintiff in a prior lawslgt

had obtained in that prior suit a judgment against the Reynolds plaintiff.

A Acknowledging satisfaction of theggment debt probably meant that the defendant give the

plaintiff a signed and sealed writing that would have provided the Reynolds plaintiff with a

defense to any further collection procedures by the Reynolds defendant.
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PROBLEMA 4tractor deal er s.elflhles farmeac ttoark ets
i mmedi ate possession, and in return promis
five .Yyeseatbhere consideration?

ASSOCI ATED BUI.L.WWERE|.@®R86GI NS(1O® 9all
Supreme Judicial Court of Maine
72R2d1278

DANA, J .

[ E Associated Builder s, Il nc. appeals from
entered i nouhe*iSupfeavonr «f the defendants W
and Benjamin W Coggi ns, d/ b/Axs sBen a&eBi |l | ¢
contends that the court erred when it hel
Coggibnsmaemxord and seadi sheactCiogmi nsleisew f a

|l i abThet Zogginses adgwywedéhay ithepapmeert w
materi al breach of the accord and, even i
waived its right .We aegirfeoer cvai ntditeet hfeonrdd cem fgf u rren
the judgment .

[Z2E Associated provided | abor and material s
structure on Mai n . Afttreeret a i di Bput eHaarbmge
compensation, Associated and the tCogginses
there existed an$o0t 8d0rmd 8dlentgt ibrad afnacret o ft he
terms of repayment:
|t is agreed that, two payments wil/|
[ Associated] as foll ows: Twenty Five TI
bef oree Du 1996 and Twenty Five Thousand
before JWwmeihter®®t will be charged or
are made.lds tdhger epeady ment s are not made a
shall accrue at 106m[the peatTehreafiemd & i guwlr
wi || be no prepayments pfeuralhteire sa ga pepeldi @ dch
Builders will forfeit the balance of Tw
Fifty Four Cents ($20,005.54) providing
acegred.
The Cogginses made their first .phgment i n
second payment, however, was dCdlaiiviernegd t hr
a breach of the contract, Associated fil ed
$20,0PpbuS4)jnteflTbet Cagdi neses answered the ¢
the affirmative defense of .8Bomthcepamrdiasd
moved for a sulmmargoyrutdggneant ed the Coggir
Associated appeal ed.
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[IE Thealtricourt mu s t enter a summary judg
depositions, answers to interrogatories, a
affidavits, if any, referred to in the sta
that there ues a®» tgenanywemassri al fact set
and that any party is entioM.IRd Qiov.a P.uddrhe
AOn appeal from a grant of summary judgmen
most favorablegtpathe, nameregai ewnt he tria
error *%0* | aw.

[4 AAn accord O0is a contract under whi ch
substituted performance in fuwt*dt*e sati sf a
Settl ement dfai m dsspwtfdd crcent considerat.
sat i s.Fa*ctHeone, the court cldot 9 @afgtrleemeadtnd t
to be an accord.

[ FE Sati sfaction i s the execSuetei oRe sotra tpeemefnotr |
(Second) 0f28C¢nd) rigfcltasshleh obl i gor breaches t
obligee may enforce either the o0$eg@inal duf
i A. 281 (29edé PN®I8hquyr L. Corbin, 6 Corbin on C
94 (1I*9%6*1)

[ Evefn tihe [ Cogginses breached and Associ a
accord and enforce@Rtiklk&sgr]i,giArsaloco alt iegla twiao v
when It acceptedA twad vkeat a spaymealtunt ary ¢
relinqui shmeht*%*fl fa ak npoawn yr iign knowi ng poss
does something inconsistent with the right
party is deemed to**h*aakepannt wewaithas aigbhnt
right arisingadgenmfa @rleatceh paeyment when th
of the | .at%® Hearyemendecause AssofBR&t66ABO0Oaccept
payment, it waived its right to enforce th
[9E Th trial court, therefhosati dfdchbbneof
accor occurred when Associated accepted t

e

d
The entry i s:
Judgment affirmed.

Questions:
lLWhatamccord?

2.Wh a't i's consi deirmtti ins foaseé he accord

3Was consideration mhemese® performance or a
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4.1 f the obligor breaches the accord, wh at
5What act constituted waiver?

d Associated have done af¢ter it

6.Wh a't shoul
e0?05. 54

for %2,
0A long aside:n Mor al Obl i gatio
Pl easeHuriBagrewsupr a.

EDMONDS (QA53$H

3 Lesbm
Il n an action upon the case against Edmonds
[a minor], requested the plaintiff to be b
of 30lhe wds ctho borrow fwoichi $ hewpl|l asayt i ff
was bounden, [as requested]; afterwards, t|
Edmonds], and paid it; and afterwards, wh €
pl aintifmi pdtofhimhenmatter aforesaid, and |
be damnified so to pay 301 ., it being the
promised to pay the debt again to the plai
brougmd it ewasbyhott lle Court, t hat although
consideration upon which the assumpsit cou
upon the whole matter the action did |ie,
Questions:
lWhat was comsitdher asteicomdf promi se?
2The word consideration i.6ommomnl58,7 ar trearmn
l egally, it may ndadmrsiid htilsi megptodgtcausei ddar .t
its common meaning?

" [In other words, Edmonds, a minaisked the plaintiff to guarantee a.36an (8 Ricks)]
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This next case i s den tacs i.dre aiede)nwicah |l § @mn«
of ca@aci aymi ”Or , cowvhyrdc&Edmbedmrefeals & oi n
pr omi s%kE xa (Paairnde s@duesms es t he capacity of i nfe

Ex parte: l ris ODEM
(Re: The CHI LDRENG6S HOSPI TAL OF BI RMI N
Vhcent KELLEY d4®@88l ris Odem) (
Supreme Court of Al abama
53F®d919

[ E We granted this petition for writ of ce
i ssue of whether a minor who executes a co
compl y ewietxtprtess terms of the entire contr
regarding attorney fees and waiver of pers

m e oquawicnt el ati o i p created by operat
i mpl i ed.4c30o nd.rJacSt. tlon f.fadme se fAorle8,0 & 1Mi7BQr
|l iable on any portion of the contract,

t the mitnloe jiwstl ivaadbllee fofr t he necessari e

[ZE The facts of this case are set forth i
Appeal s, 537 So0.2d 91%3erandessepragvieededhto
child of a minor are finecessarieso for whi
pay, but we hold that the attorney fees for
for which the minor is legally obligated t
[ A3The gener al rul e of | aw i sThahtati sc,ontthreac
contract may be avoided or .rFateixfnieerd vat t |
Dickersr2n Al a..1 818 hel8&3)t ant case, Il ris Oc
avoi ded, sthhee hcaodn terxaecctut ed Miotnts e@luielndrleyn 649 rH
Odemés obligation to pay for necessari es,
infant son, is not the result of the expre
fro nsh

t he

not

t ha

[4 | Wi ggins Estat2edSCa83 & RATE€6QMerdy t hi s

Court, with approvall@®mgudit e®Rfth epefqo.l:l owi ng
Al't i s for the court toidsetepmaocoe, wbetl
the things supplied may fall within the
so, whether there is sufficient evidenc
they arelmheeiessar yof these preliminary i
negati ve, It i s the duty of the court t
recover fronm tthheey[ mbienodrelci ded in the aff
the jJjury to determine whether, under a
furni shed wereaeryacttawat hg pesesson and c
[ mi nor], as wel | as their reasonabl e Vv:
already sufficiently supplied. .. .0
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Therefor e, the class and charact er of arti
Wi ggi ns .Ewspsaa.e Co

[ EDo the attorney fees in this c&se fall w
Stated differently, are the attorney fees
the minor?

[E Under Al abama | aw, attor neoysifnege sp aarrtey r e
only when provided f o****%Tyhucso,ntamyctc oot rbayc t
provision regarding the recovery of attorn
Chil drendés Hospital, because thelattorney

Accordingly, attorney fees are not necessa

mi nor and are not recoverable from Iris Od
Al't is the policy of the | aw to protect
i mprovidence, and frtom dd essiogumrsagef adtult & rs
contracti ngod4d.th. San 1i8afOagndtts. A

Accordingly, when an infant executes a cor

i mplied promise to pay for necessaries, an
voi dabl e at the .EuUetheopn aftamerey nff@aemd ar e
because they are not necessary .Wer the po.
reverse the judgment of the Court of Civil

l ris iGdeonb!| i gated wunder all of the terms o
portion of the judgment that holds that sh
the medical services rendered to her infan

AFFI RMED I N PART; REVERSED I.N PART; AND REN
TORBERT, c.J. , and MADDOX, JONES, BEATTY,
STEAGALL, JJ. , concur .

Questions:
l1ls a contract by a minor void?

21l's medi cal carerfyor a minor a necess
33Are attorneys fees specified in the contr
4. Are clothes necessaries?

51's an apartment a necessary?

Aside to tOmewawedarevegoing back to mor al 0

fQoodme & cheer éJs sSe s Btamek r sutpa tcwys
tcthawvge priervi mairsk ryu ppteeyn di s

> 0
Q -
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PROBLEM.5. takes possession of a truck and
i n i nsitTéhlelnmeln tSs. I's laid off from work, abeze
he owes $390,He0 0f)a i lasn dic &l rnankkesehhitess vtirl u
so does not .Tphmey bha sk ctraekldTsh dchdar dhaddu d d sb
r takes the truck back, but J.S. owes
s creditors, i ncludi ng itrhset. tdoriumm k not €
e |liability to .$tem,aflt&r Ji Sesfifloes b
t h ec obuarntk m qurpat iresys hhatrtgpe: /(). dba sl ime@lns

that J. S. i's no timemgterudk abl Roth® dragdiftog c
ued by guilt and .Wenta$sbowhhve &p dHdonw
n, and he hopes that paying off the tr
uence someonel.tSo. Iwernidt etso thoi mt haeg atirnuc k 1
promi ses to palys tthlei ddepn o hSowee ttehred o rrcuecd
|l owi ng statute.

11 U. S.Ef.f d&t240f di scharge

Questions:
1. What is the consideration fean i bhe (ayjRPeer

2May J. S. resciWhd ?t he agreement

3Must the debtor have an agreement in orde
di scharged in bankruptcy?

he foll owi hg egc®B@ayBfRom34, 537 (Bcy. 16¢
524 wabBsa npkarsuspetdcy was thought to bar only
he moral obligaNbbe tbhapavhetcoemai nates :
o th®bmogadted ommsi derati on rul e, besi des th
hat 1s it?

[ E At mom | aw, it was generally believe
recognition of a mor al obligation, ar i
received, w a so Cio ontmeRaendf fofricremaabtliean Agr e e me
Fight for Enforceability 2U0rCdienbetrhi@anNew
L.Rev. 438, (4382) (her ei nrRaefatfefri romattea do:n C
AgreemenExceptions, holwkalelr ,v well &s kbieetvie |
Eng. Rep. 541 (K.B.1697), a promise to peée
was enf Hyd ed.ngHast9IhgBng. Rep. 1157 (K. B
promise to pay a debt barred by the st
attorneys then began arguing t hé

Engl i sh

to repay diSedaggredr al€@lby,s BRdkh pfrfa,l
Obligation to Pay His Discharged Debt s
Theory and Bankir7upltncdy-4 Ao.(J1.2 ¥y, (HhEr ei na
cited: MosalkoObh| iTdembinor., F@8t &ng. Rep.
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1232 (K.B.1777),| abroerdd thaants fd eb an lkdrewcpt w
obligated to pay discharged debt s, and
debt was sufficient consideration to re
[ ZE Af tTemuemoincr edi tors began toeuse reaff
effect of ] t he b a mkCGrounpniedRye a df scimar gen
Agreemesiatpr.anatand@bfort to control t he
first required that the reaffirmation a
c. 98, A 128 (alr8e2d4 )u,n eannfdo rlcaetaebrl ed eaclll s uc
agreements. 12 & 13 . CommeRetaffloénat Aon04
Agreemeqnupr a21@8 435, n.
[IE Just before reaffirmations were bann
t o grow in t he dnibyeadut $Staatde sy 4 hEil pleor
N. Y. Com. L. Rep. 241, 7 Johns. 36 (1810)
doctrine of mor al .Eovbelni gaafttiearn Omansg rfecslsl opva
Bankruptcy Act of 1898, most states, MfAb)
theotyathlla scharge did not prohibit coll
de b@a mmeReta,f f i r mat i,ons uApgBrée eamie nt s
[ 4 Often, creditors harassed debtors by
obligation and the theor ydSohmett idmessc,har g ¢
creditors would sue debtors on the disc
hope that the debtor would rely upon th
subsequenGo mnmehaghf i r mat i,ons Agraeeaends87
Ot her timesedi secsrwdukd obtain a reaffir
the debtor under threbdt Rep.r 8®ds 96ssi on
95t h Cong. , st GCedes . CAdrogt.Ne&ISH @i, n .U. S.
p5787Thus,
(t)he resulting PpArcdactwieccees sumderart hteo
experienced by the Engl i sh courts
Reaffirmations tended to frustrate s
seeking a discharge from the bankrup
CommeRkRdaagf firmati,ons AmgmraMess nttdl8e7 secur ed
creditor used the threat of repossessi ol
debtor into reviving and reaffirming h
creditor, the coll ater al was generally
oweTdhe secacureedi tor did not want to enfor

the coRawheral the secured creditor des
enforcing its in rem rights as a means
his in personam oblcihpaecanBwowMadkalf had bee
Obl i gatsiugpmr & at 37, n.

[FE Consider, flonr Rex almpddah.6o0B80Pfh.
(S.D. Tek.480d6NDed creditor was schedul ed
bankruptcy petition, .darhee fbialnkd upt pwoo
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di scharge and was purportedly relieve

= o

securedAtredidioscharge, the secured cr ec
to the debtor, threatening civil and cr
was noltda.paWdd simple fact is that such
has al ways been buidtredntorthel sasysoam, o
judici al coercion has always been vi ewe
certainly inexpensive meadahdeébobdr Gesnfiomc
personam obli Gaeronge, GebpPeaeft bdn

ngress att eUmpdieerd tthoe cAucrtt a i
80, Paeb. L2, NbD4,915, 17, 3
1§.82,s33, 35, 66, 94 (19
were given exclusive jurisdiction to de
di scharge, removing | uNDsdiomtgiean cforudmn
creditors sue debtors inossathepcogrti ool
default judgment s. -jBuudti crieaadf fliervneartaigoen so rb
were not.Seent reo IBlee d,h osmuppsroan.

[E I n 1970, C
of Oct . 19, 1

0
-9
(amendingetl U

[ |t is with this history of <creditor

Congress sat dotwine t®o dderRaef® 5ed55h.2RI.U p I a

at 164.
55Many | awyers have rationalized these mor a
t han mor alThelyl icd atiimont hat mor al obligation
t hese dWhcaitsiiosnst PWe itlharsguihaeamwtyer s take note
di scharge in bankruptcy, and the statute
creditordéds breach of c olnhtersaec tl acwayseer sa gtahienns t:
that something happenedptomi e de$emade whe
promi sor to pTahyeyt hcel apirm otrh adte btthe second pr ¢
to theWdhatehsppene®Cam yhe fdiehmiedymet hi s arg
have the necessary bits of information to
Now heremore poesible moral obligation exce

HuntBavweport:

HUNV.BATE G55 8
Common Pl eas

3Dy &rra2
****But in another | ike action on the case
pounds made to the ipnl acionntsiifdfe rbayt itohne tdheafte ntdr
e speci al i nstance of the said defendan

endant, that was good cause, although

t h
def th
the undertaking and premedeatbedbd@usequlestr:
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enda*Mtnd t herefore the opinion of the Co
t the plaintiff shoWndl seoc mmwdre upeen dtihe
ween af.oresaid cases

stions:
at was omnfsardetrhag ipr omi se?

s there a bargain?

meaning can be hard to wrench
m cases that were in Law French
| anguage so dense

y rarely made sense

anyone not on the bench

m Woodward,2®0dZXL Class of
WE B B.Me GOW(1N B 5
CourtppefalA& of Al abama

168.19®

CKEN, Presiding Judge.

This action is in assumpsit. The compl a
demurrers to the complaint as amended
se ruling bfy tbekcaumonshiet planadti he &

i

is appeal are predicated upon said ac

A fair statement of the case presenting

appell antds brief, which we adopt.

[ £AZa] Adndayhweofd August , 1925, appellant

W. T Smith Lumber Company, a corporatior
his employment, was engaged in clearing
the company. While sodenmngpapgdgaead lme pwase ibh
from the upper floor of the mild]l to the
and ordinary way of <c¢clearing the floor,
in the course of his employment to so d
pounds

[ Ab] A As appell ant was in the act of dr ¢
he was on the edge of the upper floor o
bl ock | oose s hat it would drop to the
testator mf st i

o t h
st hendehiengrmaound bel ow and d
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bl ock would have fallen had appell ant t
it woul d have struck McGowin with such
serious bodily harm or deedatshaf eAlpy edn atnh e
upper floor of the mil!]l by turning the
but had he done this the block would ha
him serious I njuries or death. The only
this walsl domtr ta@pplkol d to the block and d
from the place where McGowin was standir
it so as to prevent its coming into con
to fall with it tottHdedgtbused bhedbdotwy Ap|]
bl ock and falling with it to the ground
fall in such way that Mc Gowi n was not

injuries to McGowin appellant hi mself

reul ting in his right | eg being broken,
his right arm broken. He was badly crip
do physical or ment al | abor.

[ £A/c] A On September 1, 1925, inhedonsi der :
him from sustaining death or serious bo
the injuries appellant had received, Mc
and maintain him for the remainder of i
every two weeksubBtamnedeht smenharies to
remai nder of appellantds |ife; 1t being
sum to appell antUnfder Hhihse mairreteenreaart c eMc Go

or caused to be paid to appewilmdgs the s
deat h on JaAfutaery Hhli,s 1dPde&adt.h t he payment s
and including January 27, 1934, at whi
Thereupon plaintiff brought suit to rec:«¢
up to the time bDhet bei ringing

[ Ad] AThe materi al aver ments of the d
complaint and the amended compl aint are
statement of facts. o

[ In other words, the complaint as amende:
August 3, 1925, appell ant saved J. Greel e
death or grievous bodily harm; (2) that in
crippling him for o61ife; (3) that in consi
i njureices ved by appellant, Mc Gowin agreed t
appell ant 6s i f e, the amount to be paid I
Mc Gowin complied with this agreement wunti/l

payments wer e rRgl®t3 4uapf ttedr wehnuwec h t hey were d

[4E The action was for the unp&i7H934stall me
to the time of the suit.

39



[PE The princiopal grounds of demurrer to th
are: (l)cdusetaft essctnioon; (2) its averments
consideration; (3) i1t fails to allege that
render ed, agreed to pay appellant for ther
under t he autdsst.ut e of f

[GE 1 The averments of the compl aint show
from death or grievous bodily harm. This w:
more value than any financi al aid he coul d
Mc Go wierame morally bound to compensate app
Recognizing his mor al obligation, he expre
in the complaint and complied with this ag

period ofyearse. than 8

[ 28 Had McGowin been accidentally poisoned
knowl edge or reqguest, had administered an
subsequent promise by McGowin to pay the
Li kewi se, Me Gewit n@s adrsel osed by the comp
appell ant for saving him from death or g

enforceabl e.

[@E Where the promisee cares for, i mproves,
promisor, t hough eddne iwi tihsoustufhiiscireedu con
promi sorés subsequent agreement to pay for
benefit Pretebued. Vitrified Paving & Buil di
Co. 79 Kan. 6EBsohO0®. PRBlo R & 6 , 124 N. W 441
|l . R. A. ( Dr&a.k)e ,.298 8B23FN. Y9 &5

[9E | Boothe v., FI@& z¥tatr b8k, the court hel d
defendant to pay for the past keeping of a
premasesbeen cared for by plaintiff was val
request, because the subsequent promise o0b\
to a previous request. On the same principl
|l i febodyhfsom grievous harm, his subsequen
rendered would have been valid. Such servi
t han caring for his bull. Any holding that
bodily harm als heorte fai tmastwefrf i ci ent to uphol
pay for the service, necessarily rests on
preservation of the body from harm have onl
this is true. Litthe dodyphaver viattiean adf p e
measur abl e i n dol | ar s and cent s. Because
profession charging for services rendered
il l's, and surgeons peref oarsm toop etrhaet il oarms .0 fT hnee
authorizing the assessment of damages i n |
extent of the injuries, earnings, and |ife
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h i ngsunumedei nt he
to his expecta

e same is true

[ I n the business of Iife
dol Il ars and cents according
ability to pay premiums. Th
[A1] It foll ows that i f, as alleged in the
MdcGowin from death or grievous bodily har m,
h

to pay i m for the service rendered, it be

[ AL2. 1t i

supportqua
benefit,

we |l | settled that a mor al obl i
ulpgse®mi se to pay where the romi
t hough there was no origin
ty, vi5 Uma AmlbBGocund 75, 579,
8r€iBg32B82,173%8 AmMSLttr Rep. 731
131, (IND.4S,P. 511593,, 13% aArenReCda s . 1
Or. 134, 199 P. 5H5Hawkz269 P. 11
ut clh 0Ba .Es3 5Ee s50h Ar. 943

24 N.MarK4BEal 6 &t 8t & ( Ba
8, 238 BM.kW.r 516 58HbAly. R.
E@Ge X relspr,Batybeer cova u rFtu n k
I obligation is a sufficie

h
n
H

p . 6
rdyed 6 Wi s. 6
4 65 Arm.nDd dc.e
I that a mor

omi se where the promisor received an act
i h he subsequently expressly promised t

s SUTMU< - XTI

> d® O O

=y

T <T Qo

aseeat!| padi ssi ogui shable from that
ation is a mere mor al obligation o
by promi sor of beneéePfairtks Fafl | & rdd tad re
Far ddyeaoea,mtsBleprpar ecei ved a materi al b
consideration for his promise.

[y B e N
Q)CDOE
<sos>sPk
® XD 0w -
o ~o
= 0

P~ g +—co-~=-o0'F

5

3. Some authorities hold that, for a
mi se to pay, there must have existed
some reason had become unenforceabl e,
ally bound. This rule, however, is subj
promi sor having received a materi al b
d tnos actoemphei m f or the services rendered
g
r

mo I
a |

ation promises to pay. I n such cases
mance or ratification of the services
a previbesseregqudMeMwdh ®irsnad 82 iHeEe ndon

6, 21 AGrh abdewci.c kb 1vB 1 KM.oH. 226, 64 Am. D
V. Holbowhg. 53 R0G AM2PRe@A.7.8D62;

O~ — =35

5

8§ NI "TT OO0~
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OO TP

Under the decisions absseprcomiese Mo GCpe
ant for the services rendered was an
ell ant had done raising the presumption
owinds request.

= o
O T T
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[ A14. The averments of tnhge McoGopwiani nftr osnh odve at
or grievous bodily har m, appell ant was <cCr
consideration of tdc®weontwaasctbhededlidradd Aampp
injured Benefit to the promisdregat i njur
consi der gtrioam asgooredbestnbh &/t sthe rp vy 8 BGraé relt .t ( Me.
122, 22 A8t RA¢e. eRRypeer V. Funk, supra

[ A15. Under the averments of the compl aint

were not g ragtr weietmewnd. ofFheMc Gowin to pay and
payment by appellant c.dh*x*l usi vely shows th

[ M1From what has been said, we are of the
in the ruling complaineddemurtéat amsdtibormrs a
error the case is reversed and remanded.

Reversed and remanded.

SAMFORD, Judge (concurring).

The questions involved in this case are no
|l etter of the rul e,notlswaasytsatiend abcyc ojrudd, g evso, u |1
recovery by plaintiff, but foll owing the
Mar shdHof f man ,v.FeRar tCers . No. 6,577, 2 Brock
says, Al do not think that Pkaw Dttghsts &ab e
doubtful, o6 | concur in the conclusions rea

WE B B.Me GOW(1N B 6
Supreme Court of Al abama
168.19®

FOSTER, Justice.

[ E We do not in all cases in which we deny
of Appealovyeathe reasoning and principles
t hough no opinion is rendered by us. 't do
they be discussed, and we exercise a discre
of the CowsrtassferAppaardportant principles o
situations, and it may be uncertain whethe
we think it advisable to be specific in th
think suclherae sexiuat s .on

this court nor the Court of Ap

[ ZE Nei t her
to thds*e**Here presented

simil ar

4 2



[IE The opinion of the Court of Appeals her
and applies the sdiipptoisedt imom althetowdamadi on

based upon some refined sense of ethical di
one in which such aWebeangerfeiet wdiitdh itnh afta ccto uorc
benefit be materi ad tahned pseurbssotna notfi atlh ea npdr ownai ¢
to his estate, it is within the class of m

recognizing and compensating either by an
promi s €l hteo cmssyes are .dhetedeimasonhats emphasnhnz
the compensation is not only for the benef

for the injuries either to the property or
service rendered.
Writ denied.
ANDERSON, C. JNER aanndd (BAARLDL DI N, JJ. , concur.
Questions:
lWhat is the | aw in Alabama after these tw
2Why is the Supreme Courtés decision i mpor:
reasoning and principles set forth in the
B3Howtihs s case HdinftBfaeflfee nt t han

HARRI NGT DAY lVvQIRI % 5

Supreme Court of North Carolina

3®.H227
PER CURI AM.
[ £ The plaintiff in this case sought to re
made by him under themdtodhoevs ng peculiar <c
[ZE The defendant had assaulted his wife, w
The next day the defendant gained access t
upon his wife. The defendantds wife knocke
t hpeoi nt of cutting his head open or decapi!t
floor, and the plaintiff intervened, caught
intended for def endant fell upon her han
f e

defendant 6s | i

[IE Subsequent| vy, defendant orall
but, after paying a small sum, f
the compl aint.

y promised
ailed to p
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[4E The defendant demurred to t hcet icooompl ai nt
and the demurrer was sustained. Pl aintiff
[FE The question presented is whether there
our | aw as sufficient to support the prom
however much theithpéekbhddnbysbommdnbgratitu
the plaintiffds misfortune, a humanitarian
not such consideration as would entitle he
[E The judgment sustaining the demurrer is
Af firmed

Questi an you find a fHa&ntmuiadagWabsdt ivncti on
Mc Go @i n

2. Detri ment

WEBBS QASBESG6
4L e o nlalr@d£E R7 6 3

Il n action upon the case, the plaintiff dec
to.andtl. $he thef smdantdefendant i n consider
woul d procute mhé&esai dedt8&8r [or power] of

to sue the said Cobham, pr omi sletd weos pay a
objected, here wais frnoot taonyi ncdouncsei dtereat @ ®s u |
defendant by this letter of atBwtr nelyegets

exception wasFootimalltbwedcabke not SO0 much
redounds to the def endfanitn parso durei n g boofurt hoe
attorney, i.s to be respected

Questions:

1.This omioni areaildy that diffiDRiuagr amiung al |

the relationships between the p&8&hbies in t
i 3§. Irddi tor ?

22A power of attorney i s a document i n whi
appoints another to be her agent, usual ly
docunewegbbs, Cabe power of attornenye was to
prinwhpawpuld appoint the defendart to be

defendant <cl ai ms that t heThpaotwdesr polfa uastitbolren, e
it given that the defendant may never 0
counterar gutmewetr @ sa ctthuaal lif worth nothing, t
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omi.$é&dtheAptainiti ff has given defenct
rt agree tRlasg MhhherceonsildaearqdimMmnhexe 3

ChristopheDOSTORGANEMNSTUPI1
Selden BbcppWoIB&MS3

St ude[nA]:f t.er divers that be | earned i
be taken in this manner, that 1is
charge by reawdhn chf htehd apgrho il s@®, p
shall have an action for that t h
promi se have noAsprifdll g maofsaybty
man of his diseabway, oandMhkshabt
if he do it | think an action |ie

Questions:
1. This is notGear nvaeneéj obhsgtt GtWhatt aale ¢heg®

21 n this passage, what counnfsortcoe atnd leg ? a

3Do the two cases involve enforceable prom

STORERGS(1I6ASE
Dy €r7a2 7b2 3n27 ER6 0,6 0 7

Il n an action upon the <case, on assumpsit
bet ween A. and B. t hawi tAh [swhanil du fi]laveo aen &n
day of sealing A. refused, on account of t
repairs, whereupon [ Storer], standing by,
make the repairs; and ift awagso oad jcuodngsei dd efr an
although the sealing of the deed was of no

Questions:

1.This is a very brief.lroamp oorrte,t tjyussturend hsadn
plaintiff, bAMhtati taboaul d hleedagorpaltii coant idoonc torfi n
wo umalkAeo Bapr opleai nti ff ?

2Can you be sure t?Dede Swaseadbapgamhskeriad

t he ?Déeasé¢é he prospect of AdGs signing the |e
woul d Storer care?
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umpsi t, [in which the plaintiff alleged
' d put out the ©plainti fnfidsst reeaisg h theer O6tsh «
endant woul d payAnfdotrt lha r p bto ao Wt floirs ad g e
ee quarters of .andeahatwhiheh dedmadiaot 106
er verdict for the plaintiff, It was

sideration is not perforymedadr, fiotr omhgmt ht
il ntended, that he should put her out to
ht put her out for a week only, and yet
aBuyteary Twysden and Wyndhatmhei ¢ may be
ool , and | wil!l pay for a year, stay sh
may be intended, Set her to school, and
rat eAmd et hsedraggyispon by al l t hd htehr ee, j o
.nti ff

stions:

t her e &aWhbaatr gianidnu cheedr e¢ he r oo AWhantd boar d
uchged o mi se?

id the possibility of the | ack of a barg
e: Jibatr gasoneabneneéstceomesi sms a reason t
mi se, -Bar gdiesedleBut romeorngdiomed et ri ment i
t hought of as consideration as much a
oppel, an alternate tehecrxyt ofhalpiteil ity

tl ement Cases

S case and the next are somewhat di f fi
end-comtmarct | aw t hadathewemombrvacholtawt udi b
es i s extremel.yhel ¢aKisomngd.as@dnies adinsp wt e
m cor.fAorcaotreolrawi on i s, in the | aw, a pe
ot dependent for its existence on any
torcemplfd§Je@ees ssharebotrpderavoifon hias no
e for the debts of the corporation t hé¢
al circumstances not relevant here.

the skBy@ema waslker warseliantjeudleado@iind@antj ob

vi des rt hiant saucmMorakne acci dent has no right
sona.Thienibheoey of the workerds claim (n
es no .Tdhief fweorreknecrebs excl usive remedy i s w
rrn.-marmdedt anseurance benefit (generally
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wor ker 6s acBeabusamageké¢r sd6 compensation w
remedy, Dyer had no claim against his empl c

I n both thesei tchasmes,ritchhet ptarawgw it had a
bargain away whwhe tihte rt htohuigsh ta citti vhiatdy has an
i Sssue.
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Jinsoo KIM v. Stephen SON
2001597232
Court of Appeal, B,ouCalhi fDarsrtira ct , Di v
No.03® 818
(SugeNaQE6O® 2419
Mareh009

OPI NI ON

O6LEARY, J.

[ ¥ E Jinsoo Kim begins his opening brief by
water, but here ités f &i mwaipgpletail sr ftrivamn ta e
courtdés emndfoursxael at ogratui tous promi se, hand
bl ood, to repay money Kim | oanedeand | ost
faults the trial court for not discussing
i ssue of whetrheceKi(imastiogbeaer a year to
against his friend, Stephen Son),- supplied
wr i tten.Weoccuomecnltude the trial courtos st at e
set forth the rMfa@cittss awmldt il mavt s ugp@raltusi on So
the money was entirely gratuitous. and unen-
Forbearance to sue cannot supply consider a
was an invalidectanmextrattttdi sput e, Sonbs
htier than a peppercorn

- =
™
Q

[ZE Son was the majority shareholder (70 pe
Korean company HeMWwaslmad so( Mhe sole owner
corporation, iMeatad uclhn clAft({edtntacsecvhe)r al mont h
investigation, Kim | oaned money amad I nve:
undi sputed he wired the moneySan rceicd Inyott o
personally receive any oifl Itihofm nfduonidast. e rKi m
|l oaned 30 milHeohowonedt 4 MIhCr et ovaNe tnoou c h
evidence these investments or | oans were p

[IE Unfortunately, these busi nless@cst dmar ed
2004 anoKim met in a sushi bar where they
When they were at the bar, Son asked the w:
finger, and then wrote a fApromissory noteo
from WKoor eEanng!l i s h, reads, nSir, pl ease forgi

"The obscure peppercorn refere)y28e Cadn-6Ba8 6f o60O®R i n H
AoWhat is a valuable consideration? A peppercorn;
hie, cahbhere was no greater consideration than that

[
t
AThe won(6ign: ; code: KRW) is the currency of Sou
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have suffered financially. dAtwislolmer eppoaynty o
t hat same day, Son also wrote in ink Al her
to the bAbsltibyy, myhe esti mated amount of 17
See copies of

[ 4E We l | over a year|http://cca.lijne 2006,

this-whliddden note became Tmnme wasrtrs for

Ki més | awsuit against Son alleging: (1) de
and recdi3yedeammdai med Son agreed in the #dp
Ki mm7@i |l 1 i on won, which i s$ 1la7rp0p rOo0x0i mat el y eq:
[ FE After hol ding a benSohnféesviom|li,t st het actoaume n
of decision, theﬁbdanu)rdt adje teemminnt &d wtalke not
contThetcourt ade the following findings:

to personally guaranteeSotnheerootaen tdhre inmvees t
own bl ood fAwhile extremeyyfont pKlihoeds pdl as s
bl ood agreement | acked sufficient consider
bar gdieeredhange, but rat her a gratuitous p
personally that [Kim], his gesodhati ¢ddn] ha
had inltlalIyolilnoug:h)turthlmeasnblmed t he agr
consideration because Son fAwas not requir
investments and | oans. The [c]lourt ref uses
when itctedstomédbeoodurt also re cted the fr
Acredi ble evidenceo Son intended for the b
any promises to Kim without the intent of

[E Kim filed object idencsi stioont,h ec |satiariennge nitnta
court failed to address whether Kimb6s for be

was consideration for thbkebtoodt wdi tdteat pm
its statement of deci sionJaihkg ne Gatpéreead etdh.e f

[ZE Kim raises two issues on appeal: (1) Di
consider or apply Kimés forbearance as con
and (2) Did the statementfoafbedeacinscieon sasdued?

() Forbearance

[ AnConsideration may be forbearance to su
any other giving up of a | egal right, i n C
(1 Witkin, Summary of ©CmactdawA (201 h gd.22
slightest forbearance wil/ suffice: 6Even |
there is sufficient consideration as the | ¢
¢td at -d2pMo2e06Vver, A Theclcaimp,r oemitshee rofval i d,
or disputed (but not wvoid) is good consi de
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http://cca.li/QC

d right to recover the whole amount
€moanltboinds . ] 0 (

However foirfbetamance has no value, i1t wi
i n, Summary of Cal . LyAw,d sruepreav,anGo nttor ac
, Anlf a claim is wholly invalid, neitt
e canebat(Ugommodn cGonlsliedct i b9 o) ¥50Buclk
] . 1)X9,tyles4 reet .I(mMp9.1900 .18/l @Pleaalr]s.on6 40,
[

[

%

(@)
—

ed this doctriAnerwimi Bsgryanotse r waskne
deration ®fcl beebaar aremne utponf ar street

parties .MHoewieeeed wWhe walkiedsment was \
ns that were ascerthkelnda,bl ehdr omt @ hwa
po y Sced@m find) e r BCdouurmdiayt i.on v.. (I rvin
) @l195 . . . [promise to compro
l e consideration supr @]

N_"“C-‘CTOQ)O""OE
O Y **TST YL OO”

NOWEFELSOOOT— IO ™

o
™
@

B

o1
=

D Her e, the purpostedcéaonbearmancgeootdo con ¢
ause Kimbés cl ai ms aghasi ndsett eSorm nweedr eb yw htohl e
rt, any claim Son persaonlaé!l gt atwe the Kt mo n
i sion noted it was wundi sputvedr e hwalciod p c
arate corporate entities and t hose bu
est mehhe moomeryt concluded Son did not gua
the two corporations. He did not person
m doésdi spute a sharehol der/ owner genera
bts of a cMersploerratvi.onBr a(gSge éMadn8asg)e nEh t C Llo.
0O, 301 [society legally recognizes the b
abiliitycamhpomuagthi on, so fithe corporate fo
narrowly defined <cir tancesRaciandc only
Landmar k Hot el 93 )Mat1oei €at . Nppedsh 6
Consequentl vy, hcofl eontoact cl aim
against the co ns, could not be | egqg:
wor ds, Ki mébs forbearance in filing a mer.i
consideration for Sonbs gratuitous promi se

<TOCO

€

[£L Moreover, Kim does not di spute the tri
evidence established Son was not l'i abl e

forbearance to sue on the clearly unfoundec
consideratcilaumd.e Wehecdmi al court properly d
based entirely on a gratuitous unenforceabl
need to address the I mmateri al Il ssue of fo
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2 Statement of Decision

[ The court det etrrmianle dc otuhratté st hopi ni on adeqgl
forbearance i ssue. ]

L1
The judgment is affirmed. Respondent shall
WE CONCUR: Sl LLS, P.J., and RYLAARSDAM, J.

Questions:

1. Did the court ask whhetthheart K3 om bwed s elvieadb |
debts at and after the ti?Dée dthdemecmnaytwas
whet her Kim believed in good faith, before
t hat Kim had valid grounds tsoasudet®en!| wiamnl?

2. The cour't addressed whether f orbear ance
provided Sonébés compani .eMiywiwtalt n®17 K,i n®@8 imma k
t henvesamobomtaonsi derati on?

3 Diidmat tt letahceo n twaasamtrt ii ng ?

4 . Son was drunk when he wrote this docume
ti me he wrote the document, he 74Dntdended t o
t hat matter ?

Dal e Warr eNVATD OBRR-P\RBBDUCT S(19I1BNC
Supreme €Cwart of |
38M0. W7 32

SCHULTZ, Justice.

[ E The determinative issue in this appeal

l'itigate a cl ai m, whi ch proves t o be i no
consideration to uphlohled da catarnitcrded te r anfi nseat, t |
matter of | aw, that consideration for the
forborne claim was et revwiralel eanda usananfd . a

[ZE On October 29, 1981, Dal ePDgebosan empl c
his rightrélbatedhnaearcgadner , the employer pl
|l eave of absence at fulll pay froAt the date
that time he returned to work asOnm for eman
Martmo83the employer indefinitely |l aid off
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[IE Dyer then filed the present | awsuit aga
di scharge was a b.Heaaehl|legeadntdmaal heomnnhr goo
t hat he had at vhailsi de necpllao yne ra gfaimtsthies , p ®ry® o n a
claimed that his forbearance from | itigat.i
promise from his employer t hTahte hempMoauy edr h a\
specifically denliefdetihme jiobhtaad Dyérerafdt ar
[4E Fol |l owing extensive discovery procedure
summary judgment claiming there was no gerl
entitled to judgmemd mcet iad snaddselheoddy elraw

di strict court sustained the employer s mo
promise to work for the employer for i f e
forbearance of any viable cause eafsbacti on,
compensation provided Dyero6s sole remedy.

[ FE On appeal, Dyer claims that consi der at
|l i fetime empl oyment was his forbearance f
empl . Acerordingly, he resheiséesohdsrebhaom at"

by the district court .Suwmmagrryanjtu dgmesnutmmas y
proper when there is no geniwe BR83F(0e)of a

Dyer generally contends thatremai nsirasolwvec
whet her he reasonably and in good faith fo
empl oyer and his coemployees in exchange f

empl oy hiSwpefcorf ilciafld y, he assert:slh)(t hat t he
the court did not consider the reasonabl er
validity of the claim?Zhetherlbouetfrcomsasds:t
| egal merits of the claim itself which Dye

[E The emplonyetrhe ot her hand, mai nt ains th
benefits are Dyero6s sole remedy for his ir
unf oulntd etdhen urges that forbearance from as
serve as consraépvmatitdre fpauar pdaseomwmtf this di s
assume that Dyerdés tort action is clearly
against either his empWeyrec ®gnihzies tfhedtl otwh
i ssue, as to whelteleirewedkrt hant glbeodhddia hc aus
in tort against the .@mpl degéreyr miemédi N8 UBEBE

"'t is undisputed that the empl oyTehee waoswac owoerrkeedr subén d
compensation act states in pertinent part that:

The rights and remedies provided in this chapter . afioemployee on account of injury

... for which benefits under this chapter. . . are recoverable, shall be the exclusive and

only rights and remedies of such employee. . . at common law or otherwise, on account of

such injury ... against:

(1) his or her mployer....

lowa Code § 85.20 (1983) (emphasis added).
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the district court and now on appeal I's wl
all eged promise of | ebeabmesbemdl agmanmahas

eliminarily, we observe that t
ntroversies witbBbsonresoWitRaadgn
899, 58 N.W. 2d 381, @884y WwWhawsad
58 lowa 402, 409, 138 N. W

asserted i good faithHhdi.s

~ R

more difficult problem is whether tl
erted in good faith is cBPnefdesati @ar bon

nts a view favorable to Dyerds ar gume

] orbearance to press a claim, or a pr
fficient «congsh dtehrea tciloanf re wirekhtewdhineoul vy i | |
-fiolulnded because the facts are not wh
ause the existing facts do not have
m t.ol nhaeviet her case, his far bear ance
S

ideration, although uhherf aetrttahat c
| #omndedi i B not in itself enough t
a
0

8'_|
o T
—
=y
D

sufficient consideration for a

s
[
s
b
b
t
c
t
b
0 n ContrakurstirhAert,he, same598c(1963)

= ® SO m®Mm®C T
o ~—7 ® 3> D0

- 5
SQ O

1 C

that :
The most generally prevailing, and pro
t hat forbearance is sufficient i f her
claimant 6s belief t hat i tHei smujdues t o t
asserting his claim Ain good faitho; bu
that his sutt meansbéehwonhe must not be
threatening suit for purposes of vexat
Anui sance value. o

b

| d A alt4 0602 (eimpdhasd,s wa dfeidnd support for

| anguage cont.Siewedt envoa¥8cldwas at 409, 13¢
at 867 (A[ C]l]ompromise of a doubt ful right
consideratmionerodrep aEptrat @46f | Dawpat A4 09, 121
N. W.2d 429, 433 (1955) (ﬁThe good faith ass
ample considerat iMems sfeor va shl egmenn. Blat i o
Co. 233 lowa 13722713881 0.191’4! W.2a[ 1 ]f the

faith, even when they know all the facts a
on which to base it, the courts hesitate t
Lockie,v20Bakewia83 2NL W.2#4,83, 484 (1928) (ClIl a
perhaps not valid, mu s t have bekinr ptr esent e
Nati onal Ba,nk1%¥9 IBo wavn & 8 1, 9814, 203 N. W

(Settl ement of a disputied ouf fdioawibeartul c @n il ¢
for a compromise, even though judicial i n

unfounded. ) .
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Restat ement ( SecD41d9Y 90 fs uGPopnotrrtasc ttsh e
view and states:

tl ement of Cl ai ms

For baesasrearntc eort oo he surrender of a cl a
be invalid is not consideration unl e
the claim or defense iIis in fact dou
s or the | aw, or

the forbearing or tshuer rcelnadiem i amrg defra
be fairly determined to be valid.
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QT DO YO0 T
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Requiremedheopoyyocg favohing comprom
aims is clearest, perhaps, where a cl
certain whdtbdernot. i Evea t hough the in
ear, the bargain is to be judged as i
e claim was then doubtful, no i nquiry
en though the i nJvelairdiatty thteodli dneh a u d et
an honest .Blutspatmernes aphedtdi on or de
es not make a claim doubtful, and the
dicate that It was known. I n such <ca
owing of good faith.

as)iSeadaleda 15 Am. Jur. 2d Compromi se an
) 15A C.J.S. Compromise and Settl eme
rrv. Washington R88B8i towh bBbo/s3uB8AcelCol

wWNT W TooOm~—ToOcCc oo
DPOTTS0O0 P T—5 —- -

ZA/—\
D~ Mm
m@g

wever, not all jurisdictions adhere t
l aim forborne must have some meri-t i

deration and these jurisdictions reje
* %

mor—ﬁ'l—|
mo:r@
™ > O
w T
o o

¥ —

e i n our own ca
$t aunweda hv.s BRaamskee
. W. 790, 794 (19:
f ou aw Pat erquant 'y wi |l
Bre88 agowa3 4 5 M2W. 86, 88 (1893) (nlt
must at | east be some appearance of a wval.
ligat iTwrc.kée)r;, v4d3Rdmkva 80, 82 (1876) (The s
and unfounded claim, upon which no
consi deSualtliiowvnan ;v1.8 Qoolwai n2s2 8 , 229 (
claim segffmhio¢ci ent consideration to ain
sustainable in |aw or I n equAdditioonalalty)] e:
Professor W lliston notes that:
Whil e there i s a great di vergence of
for bearance which wil/l constitute consi
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hol ds that although forbearance from s
insufficient consideration for a promi s

doubtful wvalimdsitdyern at isard ffi@wn eantprcaomi se i
belief in the validity of the cl ai m.
1Wi | | i st on GB856a8t@td de9db.§ (Amphasis added) .
[ We believe, however, that the better re:
t he Res(tadeaedh)t of Colbvemmcttlse seltdVv e ns t7alt e me
Williston, although it may have been the s

assessment ofl nt hfeacctu,r rmangst laafw t he cases ci
suppl ement dlol oW It hest dgodd faithl and reas

Williston on Contracts A 13/%Bdi{tdrochaktty, 1
Restatement (Second) of Contradtdss secti on
noted before, as a mabmeromise@oadndysubb p
would be defeated 1if a party <could second
validity of .Tthhee rceogmupirroemmesnet t hat the forbe
claim in good faith sufficiresnttlhye psreotttelcetnse n
of controversies. Our holdings which are t
[ I n the present case, the invalidity of I
not forecl ose him, as a mat taerranacfe Iwaavs, fr
consideration for theHalwkweged tbhetrasueobf
good faith mustitnssobolldobegexamenedsue of th
claim should not be entirely overl ooked:
Al t hough the coiuntte twhd |valoitdiitnyuafr ea c|
compromised in good faith, there must g
a belief in order for the court to be <c
entertained by the person whobegquabseesed
mor e t haans stebvet ibearicd ai mant who has a cl ai
that the validity or invalidity of a cl
were reasonable grounds for believing i
the valindgantydbty of a claim may be rel e
faith.
15A Am.Jur.2d Compromi seeWandoBettutemeéhtt At
evidence of the invalidity of the claim is
the validityeoft etdherclfairmmoane.

[ Under the present state of the record,
whet her Dyer s forbearance t.dcSuammaert hi s
judgment should not havAec coagan ngénydendae a@
reer sed and remanded for further proceedi ng

REVERSED AND REMANDED.
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Questions:
11s this courtds rul e phr askedn dviDfof€esrnent | y t

t he di fference i n analysi g of tdeulrtul ¢ é&p
2Undeyeri s forbearance to |itigate a claim
sufficient even i f that claim turns out toc
sqguare that with Restatement (gSenceornad)l yof C¢
speaking, Afa promise whi aoh iifs Itairtg ainneyd iffc
prompeefilomwmabaee®nsi der ati on

3.Can you thinkDyoefrs ago edcd s@Badvlayopoai cpolicy”

Uni form CommeA c3l0ad e fCordmance of Acceptance
Reservatignamfd Rimght S

Uni form CommA3icOidaNegGotieable I nstrument .

mmon bank c¢check and

Question: Pul | out a <co
iarrder A 3

negotiable Iind0d Dt

CommeA eBlalhc cOadde and Satisfaction

St ev.dAVARD an dHalvuadi¢yE MPER NATI ONAL | NSURANCE
COMPANI ES1 @95 al
S..Dli ss. ,Su9p95,aFf 6d1 F.'Tdr878905)

MEMORANDUM ORNBI ORDER
WI NGATE, District Judge.

e court is the defendantsd mot

), FederRI aiRutl iefsf o f StCeawaenn FP.r okl

Judy A. Havard filed a cokphgimatctual taed

compensator damages and punitive damages
I
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Nati onal nsurance Companies d/ b/ a Ameri ca
Company (AKemper o), Brown & Haynes I nsuran:
& Assooaicateg$¢ iHhtcho), and Midsouth Home Se:
bad faith, fraud, gross negligence, negl i
wrongf ulThceo ngdeuncetsi s of this dispute began w
by Kemper, wya s ad a e g eRlleatit ratl i fffisr ear e unhap|]
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Kemper s response to their claim under t h
all eged activities of Hatch and Midsouth w
this .mattdefendants mpmentf oan stumemagiyo y rud t
cashing Kemper s check tendered to plainti
claim for fire damage to their home, pl ai
claims under the doctrine MifsCadeoAdnand sa
78311 ( Su.pbpe.flendda)n t Hatch moves for summar
additional ground that at all times it was
principal, and that, as such, idt fiast&hi el d
suBbth Hatch and Midsouth move for summar )
plaintiffs have no evidence to support any
theRd aintiffs opposethéekeemw®titi bhi s court s
t he omast ii n a**F*respects

FI NDI NGS OF FACT

[ZE A fire damaged the home of the Havards,
I

had a homeownersdéd policy of insurance with
submitted an insurancre pcrload ers sweid ht hkee ntpaewra r
and tender 8, 3aTdohdélhef el ai m on the damage
accompanyi ng 2 ®8ltot9e3ri ndeaotrente dJ urhee Havar ds:
Pl ease find enclosed a check in the
epairrs housyeoou We stand by our | etter d

r
stated the | oss
revi ewed the rep
properly repaire
er, an attorney
ti

settl ement and appraisa
air estimates you sent
d i wsac apmpi@an&smd wioE h  Mr .
for Kemper, Larry Gunn,
g he foll owing:
A heck was previously tendered to Mi
4T h a

t
c
o5, 374THAB check as not been cashed.
The Ha&svarre not happy with this che
elected to rely upon the appraisal prov
of the page from the policy showing ¢ttt
apprai sal provision of t Har tpfodridcc yFi rle al
l nsurance Compdany Swv. 280285 HdMl dsng t he
apprai sal provision of homeowner 6s i ns
enforceabl e.
Pl ease | et me know if your <clients w
$5,374.4% woulfl thke to enter into an a
[IE After receiving the check, the June 25,
foll owing letter from Larry Gunhhe the Hav
Havards apparently ahtempbeduerobyemar ke ngh
of the check Ain partial payment and accep
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[4E Later, after the check had been cashed,
wi t h t he i nsurance claim for bad faith,
mi srepresentation, deckentslhodt otthlee whraingft |
t hat Kemper did not properly evaluate thei
acted with Kemper to undervalue plaintiffs

PROCEDURE FOR SUMMARY JUDGMENT

[FE I n response to a motion-mboerngumpmaty | 8¢
required to respond with proof of a pri ma
verdict i**their favor.

[E Rul e 56(c) of the Feder al Rmmharsy of Civ
judgment in any case where a party fails t
essential to the case and on**WhiRahet hat pa
56 (c) further requires that the <court ent
f aviong Mmbei mgnparty not sufficient for

I S
nomoving par*t*y@bekehavbe moving party has car
burden, the opposing party must present mo
mat efraicatls i n order to preclud®e* the grant of
CONCLUSI ONS OF LAW

[ # The doctrine of accord and satisfactio

Mi ssissippi, Mi38d .1 C &Sdiglhled e s7tbat ute ef f
after 1J1a9m9u3aprryovi de s:
(a) I'f a person against whom a claim is
in good faith tendered an instrument to
the claim, (ii) the amount of the claim
fidiespute, and (iii) the claimant obtai
foll owing subsections apply.
(b) the claim is discharged if t he
asserted proves t hat t he I nstrument |
communi canedn acaemthaipi cuous statement t
instrument was tendered as full satisfa

[ The evidence received by this court con:
claim has been dischargedileendemnear aasorad b:
fide dispute, a good faith tender of a chec
and the plaintiffs aAcleettteedr ,p aaycnteonmip aorfy it g
contained 'stcadresteindu dws heek ed e ctten dearted hie
satisfaction of the cl ai m.

" Mississippi Code Annotated § 715201(10) provides:
(10) AConspicuouso: A term or clause is conspic
reasonable person against whom it is to operate ought to hasednibtA printed
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[ 9E Not only did the | etter accompanying t}
Kemper was paying no more money on the <cl &
Kemper 6s attorney, Lardrsy G@aunmornieyf ohmed tthle

Sshould either cash the check or enter intoc
with the provisionsMoagfeotviee ,i nher ahee kpoltisa
its face that i1t walBuiPRPaymegnto for Fire Dam
[ A1 Throughout this entire period, when pl a
and accompanying correspondence, plaintiff:
Hence, bef ore cashing the Kemper check the
on the peegukrhe eso

[ But , presence of counsel, whiThe i mport a
pivotal fact here is that the corresponden
subsequently certainly told the plaintiffs
be no more than $5,394.45; that this was K
refused to accept this amount, Kemper was

apprai salWhpemcgleai mtgi ffs cashed the check 1
pl afifnst ishowed accord and satisfaction as a

[ Pl aintiffs seemingly knew that by cast
compr omi si nWhetnh etihre cthasvear ds cashed the che
reserve their rights otfhrtohuefHlocwesoceka t i dMm $ s 0 n
Code Anr-20A(27)57 ("suppepc.ilf9kda)l |y states tha

satisfaction is an exception to the genera
an inssopumehitl e the pl ainttiaflfist yf acifl etdh etior pd
through this means, by these actions in a
appreciation for the operationOmfthihe prin
i ssue of accord and satisfachbogentuhea, t !
i ssues of material fact, and all defendant
ground of accaf¥*d*and satisfaction

I T I S, THEREFORE, ORDERED AND ADJUDGED th
itled to summary | uddrentf, tahned daelfle ndlaa

()
=}
—

heading in capitals (as: NONNEGOTIABLE BILL OF LADING) is conspicuous

Language in the body of a form is fAconspicuous?o
orcolorBut in a telegram anpWhkether ddendordaeseism i s ficonspi
Afconspicuousodo or not is for decision by the cou

* Section |, Condition (6), of the insurance agreement between the parties provides:
[i]f you and we fail to agree on the amount of loss, either party may demand an appraisal
of the loss.. The two appraisers will choose an umpire. If they cannot agree on an
umpire within 15 days, you or we may request that the choi¢gidjymade by a judge of
a court of record in the state where the resident premises is located ...

AMississippi Code Anotated § 78.-207(2) provides:
(2) Subsection (1) does not apply to an accord and satisfaction.
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i smi s d WI TA PREaArUDtl €€ Ej udgment shall be e
i th t

d s e
w he | ocal rul es.

Questions:
1.Di tdhHea v aarsdsse nt ?

2Whatsonsi dfearhaecicoanndat i sf acti on?

3. Does one haveratta ofni ndn caonfsuldle payment c h
A3-31ldppl i es?

4. Wh a t should the Havards have done with th
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3. Mut ual Promi ses

WESTSVOWEQ@L Y7
Common Pl eas
2Leonlay4dE R4 3,7 B&M4

I n an action upon taenstas®irbyJoflhoBbewdVesbt
decl ar ed, t hat the defendant, i n consider
defendant, that i1 f the defendant shall win
the Lord of Ef fi ngham laaidn ttihfef dsehfoeunldda ng gy
defendantd pObmised to theEplianghamfshahht wi
t he same match of the defendant, that then
104and farthe decl ared thatchhefaorwhEEthi b
action .i$ Iwaeuglbt/ed Roger Manwox)d POt any
sufficient consideratiappointed judd Promise
pl aintiff to t he de|Common Pl eas i| not eq
actionable], for ther|knighted and a&onsider :
which it is conmrcleyi ve|chef baron of ] 0
pactum, upon which th/157/Manwood was|joul d not
an action ag#@&indst heme|COrrHeptoffered
any sufficient consijd|lPosition of Chye pyromi
def e nMioaunnts e n , Justice,Que@nBenCh’ AR I her e
the considerati omi s sc before he Olledor her e t
) . . he offered to
promise is a reciprodgs cpjef justiand_so a
consideration, for al{pjeas ten year/Cation o
be taken Maogeothell :] |http://Mamwdad
reciprocal promise belalso a philantlties the
at the match is suffi founded a granmrre I s C
good enough to each, Kentr, R®iger &Mali ng of t
and arrows, the ridi|School, still |to the
appointed to shoot, sch®oweb page shootin
travel in going up anht—tulcca'l'/en t he m
but for t he bettors S not
consideratitom, dioft ht m@etbegi ve aim
Questions:
1.OkWests a | it.tPlee haprf ushiengnost confusing p:
reporter, Leonard,.ldodardt telglo vyeo ly owlwa hweo
case so that you paomsee thatbtheonsl dethat
promise is quite different thamhehkegonsi de
to understanding the case is that Stowel |
consideration becauWesTthme e Manwoodésr oime e
toBut Manwood doesnot t hi nk aManwwaogder s wol
thinks West could have sue.dVhiyf woallad hpdr t
hawmadedi fference?
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http://cca.li/QD
http://cca.li/QE

2l n this case, i fbeWeasuts ewiorntsh,e rdw esse hSe owvien |
with a benefi Ddhes htag nwitn plaéedadoe ot her wi s
performed a | abor ?8hatwepd i maidmloa (sp)ai af fjous
recolverg?

3Who do you thinke3hould win this ca

STRANGBOROWBRN¥ERS B9
Queenbds Bench
dLeonR74HR 8B 589

Note, that a promi se against a promise wil
consideration that you do [promise to] giVve
you @A e day after.

Question: How are the facts na@Gemde im t he e
Har¥i e

NI CHOLARAYWNBREDB]LS
Kingdébs Bench and Exchequer Chamber
JerkO6, 145 BRBER538 Hob

[£EL A sell s a aowumesBtiobodebli ver her to him
at the same time B .Assumbe sBai A Aowpawnthiim
brings an assnuwnipspai d,orandhedosels not aver d
need not be averragprbubhet metwanlitasesghmpstid
reciprocal assumpsits: and such mutual ass
each of them has a remedy againsi .the othe

[£R Judged in both couréeésExechegkemlgbds Bench

[£B .. B] ut such mutual assumpsits ought to I
make the consideration, and the considerat
together: otherwise it is nudum pactum

6 2



Questions:

1. Okay this apsnitdim owbwstudent s, p-er haps be
intuwe idendt really think | i ke.Dtoleiss Aabout |
have to deliver the c®Whbehoswehetbhaeaesofiot

to this questimao liendganbigpawddatimbwi §6i ed i n t
1700s in a case you Wwilkhprebkbabhy seaméstvhi
Contuirlacwwasnt yMiuc tooltams@eaagyh, so you can under
simplest form, contutaetnthfebawementr eaf |l pnenby
noatb otuneen f or mdamegnrte e ment .

2.1 f A does not have to deliver the cow bef
g €t hceo w?

3l sheaber dqieirre ?

AWhy must the promi seso byouRatdlzitat uk @ei s aales

no | onger good | aw, but we wil|l pi npoint I
which this rulhe mwassamafngredt he rul e is stil
reason i s enforced t hrougheaayotshteudi edl e,
5 Can a promise to accept a gift ?bt consi de
may help you to know the additional rule of
the thing promised as <consideratiifon must
exchanged for the promi se.Eatg.Rkestat mmenthe
(Secobdht AZE11981) .

PROBLEMag& mer promises to buy a t.tractor and
there consideration here?

ESSENTI AL ACCOUNTIINNG.SWST DM3YBIEBRRY (
Ark. Ct. App.
428 3H6WwWs17

***x* Mutual promises constitute considerat

Not e: This rule is the modern statement of
that a promise canhhlee @omosni der atThenrfudre am
|l ess t heWssatnmev s i Sitcewe |l |

The foll amidngproddesns (deriaed Gnomnaetaati
subset of the pnQfttuead tphreo missseu ec aisrest hese ca
Al | | usmirsye gpror Al @lchke scef amuet uoanlliyt yot her name
consideration in a case in which what migl

6 3



mutual .lpfromhesree i s no real mut ual promi se,

t her e i s n o ( acsosnusmidnegr,at obn cour se, t hat n o
consi ddmhatti o) what these cases discuss, fo
There is another aspect of these odocases ref
RememWiechol as HowRamarby edi cmase dsdy t hmut ual
assumpecabl that, early on, i f mutual pr omi
one di d pet ffbiarmset thoef or e sThatg was tfthai rpr @ml
because the defendant could tuoh &aheund ai
plaintiffods(mMbeunégqproemseert of two actions
probably why one can generally no |l onger c
all eging perfor mancpyeBuotf iofn etdhse odnenf eonbdl aingta ta
rever on the plaintiffds promise, then it
sue the defendant, so i f the plaintiffds |
someti mes held that the plaintiffds promi ¢
pl aiébst.Shlat seemed fair, too, conversely.

JOHNSON ENTERPRI SES OF JACKSONVI LLE, I NC. ,
FPL GROUP, I NC., a Florida corporation,
a Florida corporation, and Tel a988 Cabl evi
U..Sourt oflfiApLCaalca,i t
16R3d1 2910311

[£L **** |t i s a fundament al principle of <cor
enforceable unless iit.See Reppatemdnby( 8eas
Contracts A foor(Mmaa8 o)n (off[ Ta] ceont ract requir
there is a manifestation of mutudlin assent

a bil ater al contract, t he exchange o f pr

consi de*a.trtf*on .

[£R | faqwéwver, Afone of the promises appears
as to impose no obl idgwha osmayast, ailn eofnf etchte, p
wantottloedm t hat promise may be characterize
fia promi batinofoimMasnobwoanhbhe. Contéd acts A 2

(199@) il lusory promise does not constitute
and thus the contract I s.SepenWolrilcieatbdr arm e
Contracts-84 iMh7ae,r eatan88d8 | |l usory promise is r
merely in form, but in actuality not pr o

consi ded atisamhé cases, where th
the condition of hnot whaerme hast
omi tted)) .

i
e promisor m
f @orbanbder ami il

6 4



I n re ADI RONDACK RAI LWAY CORPORATI ON, D e
N..DN. Y.
95 B6RB74

**** 1t 1s hornbook | aw that i1l lusory promis

o= >
ocmﬁ

Q =~ =

COoO—- "o wnmzZ2—
oc::’@:mo.ﬁ;’,

<O-"5S00~ 0=~ =

Re

which by their tenmsrmaleopeéeir bomamamwceéh t
whatever may happen, or whatever <course
may pur sue, do naoAl clhhosgh tsteh aw@pmraodsmi gk
referred to as forming an il leseoanty pr omi
definitiohhey maymnet even manifest any
of .Bbweomiisfoirat pinkameinfte stheed r eser vati on
i on to change that intention mean:
Xpeedaitmoanoé performance.

ement (Secon#ipnoct, Coher 8taspoa
ses no obligation on itself si
e settl ementb,i nad*mndy Imatitsera of |
orm but not in substance.

e: These cases contain probably the bes
n in case | aw, perhaps because they ar e
tatement n(tS3ebedrned )i sofaoGo 1t heist:rapploincati o

RI DGE RUNNER ¥OREBSNMA&RZM D 2
Fed. Cir.
28K3d1058

Ri dge Runner Forestry appeals from the
culture Board of ContfaattAppeédlbs diask
sHYi*¢.t*ro*Because no contract had been f
dos decision.

g
[ I
[
r

Ri dge Runner Forestry is a fire protect
t hiwesntesponse to a r e&9gueéstsufear bgu dthet iFo
vice, Ridge Runner submitted a proposal
itled Paci fic Nort hwest |l nteragency Er
m&hteo)Tender Agreement incorporated t
ttendg ol |l owing two provisions in bold f
agency Equi pment Rent al Agr eement bas
tions (RFQ) does not preclude the Go\
rator or $s$oradn&ERA)reAwardeof an | nt e
| Agreement does not guarantee there
does it guarantee orders wildad be pl ac
uest for @@udiIat{dageWNo29REdI ti onal ly, be
er nment could not foresee its actual e

QDY T EOD

e
I
e
t
p
t
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nguage that all owed the <contractor t o d
ui pment for any reason: fBecawsnal the equ
ailability of contractor6s equi pment dur
advance, It i's mutually agreed t hat , |
ntractor shal/l furnish the equipment off
| Infidngabal e at ©olhdeempmasbé added). The RFQ
clause informing bidders that they woul d
ubmitting a quotation. Ri dge Runner si
andl12999.it presented a claim for $1E€
ng that the Forestry Service had vio
ealingo because Ridge Runner had bee
I y evairdsi nfgr osnerpri @ esoltm rtensep o@G®s\wee r ntnhee
c
a

—TO0O S <O0oo®

~®d® = ® 0w’
«Q -

ting officer told Ridge Runner that
i m. Ridge Runner ti mely appeal ed t
re Board ofoaCdntgrraacntt eAp ptehael sg o vTeh
di smiss concluding that because
risdiction under 4tlh.eS.CB.O+r1AMAct Di s

OS5 C —9 9 Q

t u
t o
J u

o T 3 >DTO0O0NTTOPRL TSSO OO
=~ — —

P O0OKQ OO — OS>
WO =05 < 7T —0©

jurisdiction ovVveageannc ya pbpoeaarld forfo
eals by virtue of 28 U.S.C. A
A requires, at a minimum, a co
or e, the threshold matter i s w
contracts between the parties,

idge Runner argues that the Tender Agr e
ed specific obligations wuponasthe gove
gated to call upon Ridge Runner, and t
i ng needs, and in return, the vendor ¢
ment and trained staThi $,0 Rindguer Rurhree
ss tpheacall eged contr acAtceegeanm@!| y withi
9

Acleddmalol ved a requirements contract w
igated to wuse, with | imiFEFeld ocewicregpt @ ons
est aflsr, pPArcepdseder al , as wel |l as other
rnment to provide court reporting and t
nesuded in each of the contracts was
i n  Feodne rRae g vAlcaqteRibspict)A BIRi. L 6pr ovi des 7
i s contract otherwise provides, t he G
he supplies or services specified 1in
as y the &otvievintmeead amge OW fBleyd oirn t
). 2RE&OB8rontract also included
clause that | imited government
ion (AGSAO0) .thiowgethe® rcealheedntan

c-mooomcr.?ﬁ

>ONT O TNQ S O
3>m=~

o O -
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some of the covered agencies contracted f
contract sources withouWeobhebhdnit hgtt ieanéac
an agency that did not obtain adeGSA hwai ver
contract-cfomeamaztnemurce, the government di
exception and boAc&eclle2ddBd) ea3cR2Zht ract .

The corAtcleaedersahqui te distinct from the T
uei si ncratsad contract obligated the gover
uirements for transcription services fr
Tender Agreements here.Byethmhethmhmagse u
usory prwomidsse iins pmecamitssory form that pr
purport to put any | imitation on the f
future action subject to his own fut
no worrdhs.edtmiatvgd2 31 acCesCl . 20, 681
) (quoting 1 Cor biTnheongo®@emrtnrmentts hia
n of attempting to obtain firefight |
e, regardl ess ofi gwkdt lme rt etnlfdedr S @u reeen
ments contained no clause | imiting th
ces; the government merely Apromi sedo
efi ghtAlnsgo,s etrhvei cTeesnder Aagtrieemeuwmpom| Riceage
nefr the government came calling, Ri dge F
uested q pment onoly iifs jatxi wanatfmwi It Ihian

n t

t

< ® " oo
- Dd®OO0ONMN

tract c be based upon tiHa siolrlyusory
mi ses o h parties. S2#H) .Restatement

ST 0OMDMC TODQOTEFL® 0 —TO m%
OSSO -SS =SS CctFTO~T™T0nmW—TT—0DODLOowm

eqgui
anno
f bo

[ 2 Accordingly, the decision of the Depar
Contract Appeals is affirmed.

Question: 1s this case about atbhoeutg oRv edrgneme nt
Runner Forestryomsi deravi eéinng any

The r eRdulgte Rmumesedra ms acceptabl e, but consi
problSemsi f you can .phedaaoswehs, ritgkenr és oimt
can be foumnd xi mtan heppdArndnof et dSiosmea aoifiu one -
these cases afbecooteovédireyi acli t e might be
application may Ipbe adr rcoaeed wso,u rotrs myopi cal |
for only a promi saencwhem g&ome npdrafcar nbe t h
exchange.

PROBLEMMi7ami -C@Gdamaa Bottling Co. (ABottl er o)
Crush Co. (ACrusho) as foll ows: Crush wi
exclusive |l icense within a, desidg nditsetdr itbeurt
Orange Crush und.&mr uGrhu swhodud dt rsaudpeprhayr kk oncent
prices and do . Bettlaem agwveedi sonfpuy a spe
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concentrat e, mai ntain the bottlmatige pl ant,
its sale, and fAdevelop ocdmei hecrcease Acomheai
proviso to the effect that [Bottler] might

Bottler bought a quantity of cdheantrate
Cruswe gwri tten notQrcuesshud d Bobt |l emigehatbe bo
response to Bottlerdés suit, Crush <c¢l ai med
that its own promi se wadVhtahemrefsadda ?wi t hout

PROBLEM @entr al iNeebRawe&kra a&Prud Il rri gation Di ¢

and Johnson Lakes Development, |l ncorporat e
|l ease for | andTlhhevnkdadbyg Cenmnlthrewbes wRls year s
provision for rent, butl thtaer el eI | *ett &t pd wte
authority to cancel or terminate this Agre
[ Lakes] written notice of such intentions
addressed to [ Lakes] at OiStixt knarsst ylkantoewn c o
Central deci ded tGemtergalndse xhoarcd i dhigr & etnd d
modify the | ease by dakesmdémti | widt h oLalge £ e t
Centr al was to begin theNe@gwoicieastse mtfs tfearmi |
failed, and L@Qrkesofsulalk €e®Md raarfigument s was |
to cancel rendebied itth®e | ease illusory
PRBLEM. 9 Scott of fered to the Moragues Lum
thinking of buying anabAanetr i Ic,ath5 G hti @msd ,n gd wee
I f 1 buy it, Il will charter i1t to you for
any port in the Gulf of Mexico to Montevid
$65 per thousand feet ofrdeambferdi $Sceumgtht al
i nsurance, and the vessel to be fuwrnished
Moragues Lumber accept eddttohicsh aoftfear ,t hme amoic
of f eSrceodt purchMerpdgtibse Lemwel | wag,raad abl
to charter It ,1 tbhad meSocnodt ne lcheap a s @edt o Mor a
Lumber 6s suit against Scott, Sc.evas argued
it ?

Al ong the same | ine as these factrealconsi
estate purchase cont rdatchhe wipuhr cah afsienra nicsi nngo
unl ess the purcha8at bobheaipug chaseanciwid.l r
financing unless the purchaser applies for
Doegdhe financing condition render the pr omi

" Nearly all real estate sales transactions occur as follows: The buyer and seller bind themselves to

a contract to sell, subject to certain conditioftsey hen go about seeing if the conditions are

met: that the seller owns the property, that the buyer obtains financing, andAdtepa period of

ti me during which the parties can assure that the <c
transaction by daally trading the real property and the payment given in exchange @ften,
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PRBLEM .TOGi s problem comes from a case writ
CardBes®t | et him tellHe idWosoad ivs. s Lowy, waady I
Gordodl® IMNELY.L7

The defendant styl es dHeerrs eflafv offra hcerl epast oar

Manufacturers of dresses, millinery and
certificate of her approval. The things
and what noadal,udaive taheepulyl i c mind when
She employed the plaintiff to help her t
to have the exclusive right, subject al
indorsements on the desivgndg hef extchearss v e
right to place her own designs on sal e,
Il n return, s hlea Iwfa so ft oi elalv eprommfei t s and r
from any contracts he might make. The e
one yedmprftltorn, 1915, and thereafter fr
terminated by notice of ni nety days. T
contract on his part, and that t he de:
indorsement on fabri cs, Kkdiroewnslseedsg ea n nndi |
withheld the profits. He sues her for t
on demurrer.

Lady Lucy, in demurrer, claimed that Wood r

the contract was ther®erfwae?2 | acking in cons

BLEMWHIiIlIt e Light Optical promised to sel
at certain prices all/l t he small | enses
t Lumenera mafdhfraet umoend hand aselrd White
plier went out wat bunasbhessp &nad anot he
t made the Lume.nWhriat ec olnitgrhatc twlamrtoefdi t auwtl
eneradbds promise il lusory?

Consider the sfobmowwhegUsetormnCommerci al C

Uni form Comméir &0.&lut Pade Requirements and
Deal,i ngrsd2 c mt

Uni form CommA«r3t0idabll iCyoadtei on .0of Good Faith

Uni form CommArr2o(la.GeCeda | Definitions

they will close through an agent who holds the document transferring title to the property (called a
Afdeed, 0 usually) and t he Wealhtepldingofthess thipgsfod f or t he p
a pending transaction an fAescrowd and the person ho
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The UCC does not.Happlystoheverpyvpsngn desc
of AgEticl e

Uni f orm Comme ri1cOi S3acl o pCeo d*e *A *2
Questions:
Sect3066 Pwes an i Woedlectuwady,d diehag oDuf f

was not selling goods, b2i3t0(Bo nteo ctame afppd¢ tys t
that case.

lUnder subsection (2), was Wood more | i ke

2. Would subsection (2) apply to Lucy?

3. Suppose | buy from LucDy easl Isutdlsee cdini @ans ¢
i mpose any duties on Lucy or me?

PROBLEMMARt ei , a reral wasd apleardreivred otp@ bui |
center on a tracManeeit wanHeppeodsnthonde H
t hdeevel opaorengever al months, a real estate a
Hopper 6s | aAflt dro HHmapgperr at e jpaotpeods as sy e t he

suggested Hopper heSrhsee ldfi ds, ubomi ta af oprrno psouspap
ageMdatt ei accepted the o.fUnearreron hthegdaye men
Mattei was required to depositg®BHe 000 and
agreement sai d that the . Plaet agseewmehd al ®
contained the fol

l owi ng condition: NnSubj e
obtaining |l eases satLeasast?lhoy tvhat sdopprialj
cenAppayenMbttei was not going to build it
it were al.readg wasphategoing to build, th
Hopper 6s | and.

Matt ei pai d tWeiltd, 80t eliepwastsecuring | ea

120 Wagsended, Hopper 6s attor nelyatgerv,e not i
Matt ei gave Hopper notice thatMagatiisfacto
of fered to .plappeher b&bapdhero ar@ghdimeeérnta deed
Mattei 60s prsomiase iwas i | | u
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Here is one | ast il lusory promise case.

FORRESTERO(B6 ICIASE
1Si dedrdf i n

mi nor by his guardian brought an action
und f orAntdhei tmiwasr mavheed jiundgetemast t b e

A

fo

consideration for this promise being it wa
voi*i**so that the promise on which. the acti
But by the whole Court iti dvaac der di ndgratto it
promise of the minor it is clear that this
i s exApdted was held and ruled by the whol
was not paid (whereas it wasonnoaeliln Itileiss
because it is solely in the election of th
in the electionr*0And hiet [wadadhegdi pabryt yTwi sden
a minor made a |l ease for annwal ofenthet hatss
[to avoid] this | ease for the infancy of t
our principal ca*s*é¢*, upon that judgment

Questions:

1.1s this caswesdSitfoffeerlenty otWeagnthea It lw,0 iprar ti es.
a rptai ci pant and a byst aGrdley ,orbeto font hmen tawca |
win theBabemeant that only one par.tyds prom

The promise made to the | oser of .the bet w
Wh at t Wwraeed situkVe 8 t

2Accor dRorgr etsot ands JOasds e ce MoMWMestedbédsspasiti
promise need to be enforceabl e in order toc
3A similar problem arises in cadks in whic
statute of frauds, Chvalpitehd eled awielsl cetrd Gy ni n
promi ses unenforceable i f n@dulich svwudh iamg s

unenforceabl e promi?ferseheemastcopastdecaur
Ayes, oat hewgbtates (such as the great stat

di sdentit fair that an unenfoPlcEeabae pr omi
Cola Bottling C3031p.N.vE. XKd s&4dm,r 444 (Ohi o 1
AThe wutter idioge sofn optr osmiipspelsy t he actual consi
It is the content of the promise or the act
considerati ooAdoRred that emeamgtai hSecdmd) of Co
781981
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Note on Assent

Jsiti ni ano6Xx. 1D4 .GIE.S3T,

[ S]o true it i's that t he] wonasd &diage rema
significance that Pedius neatly says th
which does not consist of agreement, wh

owe of something or by the use of certai

For the | ast, cetmmamtesyt andl § hel i t hat one peé
must assent to anotherds promise before th:
el ements of a ewaprnaeasemint racmpenusnt bparti es,
val uabl e consider adBloantBl am®Op moit om@) 288 nw
619305,CixC2ZAyg/ast .We Wi9IBIB)study mutual assen
hal f sodmet®iee¢r you shoudsdpewonadelry gi ven Pedi
about Ahanding overo things and HAcertain
mut ual assenrdts darte proesguibrileed for consi derati ¢
mut ual assent existing? GOognusmednetr ofh el anuerxetn ¢
Tanfi &l ddeds wbasd was argued several ti mes
Engl and bet we eThh el 59u7d gaensd nlesVORro r madhduyty e d t h e
Tanfieldebds argument must have seemed pl au:

[ As | have | earned, an assumption i s n

bet ween the parties for a thing to be

consideration of [some benefit.to the pr
J.Blaker, The LegaCommord elsasw on9. Gayn(dB &khéer, ) t r an
Consider also the argumePRet e®dpiSadl nkeslrlse f or
837, B8Rle.pE2nY, 530 (1671): AA mut ual promi se
l aw on a muwwBaundgreembegtadeduwri Mg btbes, L «
and the social contract, and while Pufend:
contlrtacits possi bl e to hav¥ouas sneenxtt wi etahdoiuntg
from Pufendor f, who gr o.uPnudfse nadlotrr fiotfwago nt r a ¢
from continent al Eur ope, not from Engl and,
of cons.Pdehmaerdéds theory to some extent f ol

Samuel von Pufendor f, DE OFFI CI O HOMI NI' S E
NATURALEM LI BRBBEYDBO( b Bvomok eGliagns . |,

" Conventioness the same Latin word the English royal csursed when speaking of a covenant
which they would then enforce if it was set forthairiting and sealed by the promisdustinian
(or one of his scholars) was writing in Latin around 550 C.E.
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[ T] hat promises and compacts may bind 1

formerly required of wus, or to omit what
voluntary consdmtr ,i simecet taecdiudd all | men
and agreement is associated with some b
prevent our justly complaining about it
consented to do what it was**e*vidently i
Furthermored ®densnuntuat howmlot only in cor
promises, so that both prPori swhen atnlde pr
consent of the | atter is |l acking, or wh,
promise, the thing prompsethiFemaiens i n
who offers something of his own to anot
upon him against his wiHeln,cenori ft ¢ heeo mgir
does not accept it the right of t he |
undi mi.ni shed

RobePot IRBAT) SE @ONTRECTSAQRA3 1
(1752,L .tSGuasnhdi Bhpg9
The consent of the parties, which is of
consists in a concurrence of the will of
t hbeuyer, for a particular price, and of
thing for .the same price
Pot hier, Pufendorf and a few others | ike ¢t
| aw persuasivelThesmse ouwd aodsanotohdrusgommen
whose treatise was published in 1626, wi el
American courts in theAeamaerigapant pafttitbel 4
eager for new ideas from abroad, and some
succedgof elxltyend French intellectual i nfl uen
During this time the common | aw of contr ac
assWatwill study how that .Nawet mdofud! Il awiemg

statement fanomycacwmmoni:s f
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TURNBRSS ASSBCSYL®WRLLI AMSON
932 S. W 2d .QiAp.A 9BB2 ( Tx

Mut ual assent or agreement is the essen

BRADDOCMADI SON CTY.
3. Qupp.098,. MHO®PS(S. D

At its core haweven, geherabksence of con

enforcement of promises where the part.i

a mutual exchange of consideration
Actually Dboth of these two recent stat eme
comm€@ourt svallmnddem t o see t hPeerchoanpfsl itchtatb & ts\
because so few agreements | ack <c-onsiderat
interestedness, particularly if courts A
Ri ches yY.anBritdhegsweo wihlatsse@aenbatder ati on es
to contract, or i s agmr8emewvtvereal by wbat i
i's not settled in the | aw, and we wonot sSe
again more car.efuvyby I ooKhaposel § at many
study for the remainder of the semester, 'y
doctrines and anal yses the tension about w
somet hing more.

Note on RE€Emetdrasti Acti ons

e following are rough definitions of cont
ur itmgesi segmest eéo substitute for rigorous
her contracts or other cdursdeal,dye gppaneiddlels
ecificalliyn tamDavmboels | r @emédi es originat ed
yal | aw courts and arlenjthnunst ové eandadéelda
medi es originated, for our i par pds eash,e i n
ancell or of Engl and, who was entrusted \
tenjunctive amamedle elsaranreor xal |l.ed equi t
itutionary remedi es .Thhaevye vae rneo rger adnitfefd c
t huer tlsawa nado .tBreec acils&ndéirey | aw courtsod p:
ice and conscienceo Iin restitution ca:
d an e®Puiltyablradi¢émeamystops the courts

de ofi eashesa&nd adegasi onally courts bec
f
a

O+ ®M®OT O =

Mbety oodets stick with the foll owing
mong them the one(s) they feel woul d

+~S 00 ITCIPYOO T T VWO o

-~ 0 co—
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Expectati om Damagfesmoneyt hem-breededi hg phatyg
in the position that party would have be
perfor med.

€

Reli ance:aDasmamgeosf money i ntbhermrdedi ng plhaceyg i
the position that party wotwl chohhavbeemeanadien
Generally two ki mdeacthi agstparty e mnan bas
damagesfhpookeddicoets net costs incurred by
on a promise prior todibmaiacdct amdite opwplouw & ut
promi see would have enjoyed if the promi se
promise |l ed the promisee to forego.

Resti:tamt oonmWer that the promisor account f ol
by the injured .pJawmtay |Irgonntitskoer p parcocnoi usnotrs by r
the benefit received or paying .dhgum of mo
purpose of the restitution remedy generall
the partiyniotbedmawtrtdd heh pbaarctky iinn tbhree apcos i t
woul d have been in had the contract not be

| njunat iconurt éds order that a party do or n
money dBmagegample, in certain, special <ca
perf or manhcee ,prtohmaits or p.drmf ocortnmeas cprscemi,sed c o
order t hat a party to a contract refrain

perf or@awmrctes often say that injunctive rel
remedi es adequad eplyaTldmamppefnostaottey pti ttc a l case
damages are inadequate and specific perfor
promi sor breaches a promise to sell |l and,
determining the appropesateoamauoht spécdhma

Decl ar at pa yc oRwerltiéesf st at ementoof eaampl éyods
court may state that a contract is void or
or either party.

PROBLEMA1Bi res B to$ho0i0lBO b& yrso BbRe) , fODr0 wor t
materials and does $15,000 worth .of work t
Then A fires B.Tther hmasgoaved ud ela q@arv.e cost B
What are BbDbe daomamgtswi | | ps obbadpaly 1 eme By,ch
one of them is adequate to compensate B, s

Il n Texas, an additional el ement of damages
reasonabl e attorneyodés fees from an indivVvic
amouna wvoafl id claim and cost s, if the cl aim
performed | abor; X*3¥y(8Gjuransbedl matemwiral; e
TexasPrCkowReAm 38. 00lls (1®OF)a good idea?
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Chapter -BasAds:
Ni chesmiode Pro
Enf orcement:
Modi fi cati on a

A . Modi fi cati on

1 Modi fication of Judgment Liabilities
You begin studyi RgakhmesbeceBeseonsi wi thse sh
|l egal i ssue that arises whens@ h(eAdpsa)r tdiuetsi ets
but not thé& dbkendés O0OBOoOgRri n for d&hat B alr
rememoareddad ipromi ses made by A with respect
l 61 | pay you the same, or more (even thouc
some other duty already r¥etuiirr smamyw afo tdhoe
cases, such promises serve a commercial pul
for enforcWhgtt hemde®Ri st

John WestonJ FIOAKEBBMER
Houserds$§ Lo
9 A@p605

[£L ****On the 11th of August 1875 [ Beer] [ c
[ Foakes] f.pdf oA2(7a7] 1d7eh0 8 ;armn dOAsIt3b el s21st of
December 1876 a memorandum of agreement w a
ad [ Beer in which Foakes agreed to pay Beer

of the judgment plrn nccoinpsaild e rnatiincsn ad fl nieonat kse s
payment s, Beer agreed to forego interest o
ot her witdrFemageknees pai d the principal in full a
then Beer tried to initibBhe tcroilldlecjtudage erf é&:

to all ow hElme tioniptrioxleeappel |l ate court to h
t he tCooufr Appeal reversed .&ndkest ehed pppggmeée
to the House of Lords. |
[ H

oll, counsel for Foakes:|]
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[£R ****[ T] here 1 s no reason in sense or | aw
be valid, and the creldigs$ojupgmermntied he ma
be perFformag often be much more advantageo
i mmedi ate payment of part of his debt than
by pressing his debtor to ulotr coef honml yi na os nb:
di vi.Mendover, if a composition is accepted

so, may be willing t oAncdomeg ftchrewar ke dtid oas

0

do
that the acceptance f panrott ** *sRefyonro lhdiss ben
V.Pi nh*o*wedeci ded that the saving of troubl e

Afor it is a benefit unto MWFEFM*PonhaVvéshis c
Casveas decided on a pointyméntplefadangmalklhes
was no satisfactijaudiacfi ad ,| aarngde ro,v ewal so oekxetdr aa
of mercantil e convenReyrceP idsshietwe lats insent i on
every day practice for tr aadelsaategrert os unak eanl
give discount, where there is.*h*either cus
Mankind have never Paicntneed]obmsnbQatseet dectonnean:
few are aBwaroeveofruillti ng it the Howsd will C
practice to be good | aw as well as good se
[£B [ Ear | of SS&hhoewner mag¢. be the ultimate

appeal the House .Hsesl mutbor i hdebéedeteodi Mgl y

* % % %

[EfF Bompas( ®Q Lkel | owi { Beleiri) f

[P ****There is a strong current of author.i
duty is noTboteneifdeeawheme a debt is due pa
for giving.Tuhpe tdhoec trreisnied uies t oo wen :| settl e
see a long list of ,avtthorisiesnfrcatptti @npul
to make the performance of a | egal duty a
seamenbdés wages: . Whernd¢ altawnasndnirtaotdilce are s
this House wil!/ novt**rfow depart from them

Ear | of Sed*o6r ne, L. C.

[£p ****The docPirmnmel]d s ftCaeslef , as | aid down

Coke, may have been criticised, as questi
wlbhse opinions are entitled to respect, but
on the contrary | think it has always, sin
| awf so, I cannot think that your Lordship
reverae erroneous, a judgment of t he Cour

doctrine which has been acc2@dPear a.s part o

[£f The doctri iPe nnad,ositsCasteghatn payment of a
the dayo (rsewbeltdhefsama after the day), i
cannot be any satisfaction for the whol e,
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no possibility a | esser sum can ©be sati sfa

* % % %

[£B I f té&ei gmebe (as, i n the actual state o
consideration is, or is not, given in a ca:¢
part of the debt presently due from him, f
afterfoetharnpayments on account, the resi
I think consideration is given, i n the sen
word as wusedtimi glit bew(and indeed I t hi
i mprovement ai nebeaskawy Bmtquittance of the
of any sum which the cré&di*t(drmomighhtl elbes d drma
the whole), were held to be, generally, bi:
be unwilling giovesreet eqauapgr dope®ct i ve agr ee mi
in writing though not wunder seal; but I t
which practically alter the sense of the w
as supported bynapyonewdcog.¢$f*d*emat he debt o

Lord Bl-&t*%*bur n:
[P ****Lord Cok®e**r ipPairntnse |]6sitClaste payment 0 |

|l esser sum on the day in satisfaction of a
whol e, b ec autshee ijtu dagpepse atrhsatt oby no possi bildi
satisfaction to the plaintiff for a greate
&c., in satisfaction is good, for it shall
mi g ht be neolr et odbetnled i pl ainti ff than the mo
circumstance, or otherwise the plaintiff we
But when the whole sum is due, by no inten
a satisfactilmwmt tion tthlree pdasentdtf fhar it was r
and acceptance of parcel before the day ir
good satisfaction in regard of <circumstanc
bef ore the day waolultdo bhei nmotrhea nb etnheef iwhiol e at
value of the satisfaction is not material,;
Westminster, and you request me to pay you
accept it in full Osatitsfacaigmodosatihef avboli
for the expenses to pay it at York is suffi
[£1]0****What principally weighs with me in t
a mistake of factP[ asetdswGdmye Jtcloesvd cdgeoxn i
that all men of business, whether merchant
and act on the ground that prompt payment
benefici al to them than it woul dt boef to i ns
t he wehvoelne where the debtor is perfectly sol

oftenWher sothe credit of the delbthoad i s dou
persuaded mysel f t hcaotn ttihneureed waacst i noon sounc ht hli osi

render it 1T mproper in thilshHdauseittd emeaenyn s ie
for so thinking; but as they were not sat.
Lords who heard the case, | do not now rep
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[£1 1] asos enhte tjf udgment proposed, though it i
t hought proper.

[£1]2] Lord Wat son and Lord Fitzgerald al so v
omi tted. ]

Questions:
lReviRewnaPidshower om .Bobawpwewnu!|l 8 yesh distingu
Foakeskmynbadsual | y?

2Suppose Foakes had complied with the agre
Woul d she be bound?

3Why would a hawk or robe, if given by Foa
payment of part of the money owed would no

4Why would payment prior to the due date h
when payment of part on the due date woul d

55Why skoaleés ovea&rYawud edan coll ect several ar
caPe ease |i st and be prepared to discuss t

6Why skoalbesret ai?hAdaias, | pwease | ook to th
SUGARHOUSE FI NANCEE W CLOMPARNMERBON and Col |l een
W.An d e (1s908n0
Supreme Court of Utah
6 1P2d1 369
HALL, Justice:

[ ¥ Pl aintiff Sugaramogusae pkianandd eCdmmwer cou

motion made by defendant Eugene L. Ander sol
an agreement in settlement of a judgment h
[ ZE On July 7, 1976, pl aintiff filed a c.
nopnay ment of a promissory note Judgment t
plaintiff on December 17, 1976, i n the amo
and att orAnewypy fodest he judgment was docket
County, dafndrydardt 6esdaence.

[IE Some two years | ater, on January 29, 19
an Order in Suppl ement al Proceedings, appa
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ot dafypy t@lhie efedegadenw®ndgnt hi
ffdéds president, Mr . Neuman
ul.Whiplag meaeapontfstdenfluidgtmea
t hat conversation, ift tihe cl ear
nce of numerous outstanding obligat)]
ses incurred pursuant to treatment f
entDeifrend@an8 initially proposed that ¢
it eonent he ¢l ai m, whDecfhe npdraonpto stahl e nw aass sreerft
was. contemplating bankruptcy, and that
s judgmbaet phaet hgs df snhbhlFrgedettl!l e
fafl | t seDtedf ledni@m@mtniton ssued Petty a
king him, however, not to negot.
y as to the suffichAéenay d)ﬁmbunds
e conversaseah tHdodPdéetftgndamat ep ¢
interest in real property, nor d

e
t
S
e
|
t

—_ —=h
—
o

=y

ay following these negotiations, [
I.Pl ai compankearldedefddiygmftolmatt healfli,r
endant owfed epdrtacitnti enr Stviiem &Lol2
which were {The pubjpect yofwas pevmeid
ther party, and wateondaer whepeeéeénta
no more than $2he 00i tflreo mc anhpea ntyr a
ned to request that plaintiff file

o the property in question; plainti

=y

def endant called to inform
in the accouBlt aitmt icfofver
ing that it did not in
Heat i tl e company. The

c oo ™
-~ oo~
35 5 0O O

Defendant thereafter filed a motion in
rt order pl aintiff to comply with the
ri ngoominonhwassm condglehsedatont hMarcconnc |l usi on
motion was granted and the$dladmtiff v
ment, to file a satisfaction of judgmen
intiff appeal s.

Plaintiff first challenges the procedur.
i ci al redress by meann ddr ap Ineitntoinf figns t
endant should be constrained to raise t|
af mati ve defense to further attempts by

original prTdmiss corNyt emati*abn i s i n error.

[FE Pl ai nt i

f nex-t chall enges the wvalidity

f
bet ween the paftiadeqoacyhefiaaansifdepati inds
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t hat , as defendant sought a Substitute set
claim, separate and additional cdrnsiderat.
is plaintiff 6s mpsoisd eriatni arh aetx insot esdu cihn ctoh e

[9E Accord and satisfaction arises where the
a given performance by one party thereto, ¢
originally agreed uipgat i om | d¢r eatsecchauwmgaeer rt ht
agr eefesdnt i al to its validity are, (1) a
parties; (3) an assent or meeting of the mi
given for.Wkeeadher dunder Idyiisnpgut elda iom unce
(Aunliquidatedo), the obligordés assent to
the accord amounts to sufficient considera
right to disput eWhtelree, i rhiotwi@awle Ir ¢ b I idgeatluad m i
|l i qui dated and certain as to amount, separ e
t he accord; ot herwise, the obligor binds h
obligated to do, and the obl irgreaenGcse pirso mi s e
unenf oMheamlre gi nal obligation in the prese
undi sputed amount, the question presented |
was given to support the accord reached by

[ ®No compliestfalcy oyt and comprehensive def i
has ever Dbleteni sdegveamseerdal | y agreed, however,
supported by the incurrence, on the part c
order to confemi ;aobeneddh iomn ¢ hfef ipcgioent t o
thereby rendering theThpirsomiss eparetgiaclulya relnyf os
accord and satisfaction is involved, t he n
uphold such agreemkentsuwhercragses, possbsbder a
found in the obligords agreement to alter
obligation initially owed, or to surrender
[ L It is to be notedejthpltainni tthehelrcesanjf u
had been outstandi nRurfsouanmmorteo tthhaen g awot iyesad
of January 31, 1979, defendant agreed that
payment of a | esser agreednamotuhta bhaiwdubp
enable him to pay off thé sukbski wasegobkehng
t he agreed amount at the conclusion of tha
it foll owed. Inweefdays ,| ated @rdaanrstf emad hag rded
represented by plaintiffds judgment to a t
the obligationThiwedwas PPdmatnitiinfg def endan:
obligation to do; by | aw, pl ainiinkst coul d
property already ®@&wheadnbyf ft heouled endtant eg
defendant to incur addition&ly ebl idgpatniggns
defendant del i berately incurred the detrir
plaintilfiffgstabobtain satisfaction of the u
upon plaintiff the benefit of i mmedi ate p:
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additional. WenkhebdessmnebBsaction to constitut
to suppor tgadthieataecd oryd tnhee parti es.

[ B We not e, in addition, t hat this Jurisdc
promi ssory estoppel, whereby an individual
individual Sshould reasonably exgrtctoft o i nd
the promisee or a third person and which d
estdippedeny or repudiate the promise shoul
suffer det.Wemepatethkaebyin the pruersent case
additional indebtedness pursuant to the ter
promise to accept i mmediate payment of a |
underlying obligation. As such, pl aintiff

the promise made.

[ The trial courtoés .€ecsitsi oo defleaedaby . af’
CROCKETJI,, Cand MAUGHAN, WILKINS. and STEWART
Questions:

lWhat other acts in reliantecbyas Aethéons omwd

borromongy?

n an accord and satisfact idtnhe wshcactordd s c h

2.1
or the satisfaction?

8 2



2. Modi fication of Contractual Liabilities

ALASKA PACKE R 30 MESN §O\ND pv2
Circuit Court of Appeals, Ninth Ci
11 799F

ROSS, Circuit Judge.

The | ibel in this case was based upon a
0 between the | ibelants and the appell &
0 at Pyramid Harbor, Al atskm@ar, omiys evdh i tcd
ach of the |ibelants, among other thirt
o bhéenrendemadwer the respondent deni e
e contract sued upon, avéored thatdit
se alleged that the work performed by
and different contracts than that su
: each of the | ibelants waes hpiammd by
eunder, in consideration of which each
ms and demands against the respondent.

—:-”mﬁsmmsﬁ

O+ T 0QO0 QT - 7
© o oo~

e evidence shows without conflict that
y of San Fremctesed,  nthe &i wei abhes co
l ant s, whereby they agreed to go fro
a, and return, on boar such vessel a
0
|
a

O T C

d
work for the apptel 18060, dati Rgr amedf |
ors and fisher men, agreeing to do 7
ging and | oading; and to do any oth
y the captain or ageByt tdfe ttlree msl ask
reement, the appel B&afhor wabetoepayn e
cents for each red salmon in the c

Do O >Y O
Djo-ms—boﬁ
o ow»
wwvwo wn
O S o

R
s

30 cCcoT 5

e 15th day of April, 1900, 21 of t
[ as seamen on the Two [

T

d

voyage between San Fran
o perform the same work
0
o

< >0 —.

8 a-_
Q——+o

ft Ma appell ant agreeing
n, and two cents each f
Uhdeespdetsieveloynttralke spart
r Pe r Bwno d B rHatr tbers fwhere t h
O inveBhedl i melaarstad mamr icvaendh etr
year mentioned, and began to

thereafseopped wotk Mayalbody, ta
anyb6s superintendent there in c
nd from Pyramid Harbor, instead
stating that tuohats walgey t weye wp

T T ™"C - 0T
—h_‘o_.
(@ Tl =L

> WO NWT oD o

Qo &
0 " phoo W TS T
~—+

o
—
woox
3
o

=0 TS —— 0 >
Q — 0

o<
o @
S w
o
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dThetevndemce&Sanhdwad,ci & rd
it was impossible for th
e elants, theaptdagresbeopgntr
er deavoring for several day
oceed with their work in accordance
rintendent, on the 22d dayoofi nday,ucgo f
clerk to copy the contracts executed
aska Packersdé Associationo at the end,
ment s, respectively, of those contracts
pwaedsigned by the | ibelants before a s
reqguested to be brought from Northeast
i fying that he at the time told the |
any axuch oconto in any way alter the co
company ilhp oSma nt hFer arnectiusrcnro of t he | i bel ar
close of the fishing season, they dema
all egedycafdrawhenft Me company deni ed i
pay other than as provided for by the
s pecStoimeelof the | ibelants, at | east, cons
s advice, tdadsei pred htelme whhoi hhpi ng arti cl
mmi ssioner at San Francisco went before
e them thereunder, executing in conside
hers paid at t md sof frieccesi @ft itnlge ianormpddy,f

Q — =

: an

t hat
h l i b
t en

OO DO +TULWOODP TWMTDT
Ol—"

QO T T STT ISV T NWT O S

T C O TOMDOITTITITITSODODYLTT®LPITTCC OO0 MmO

r
(0]

[4E On the trial in the court bel ow, t he |
fishing nets provided by the respondent wi
account t hat t hey d©manpihoadnti,n ctrheea sevi dweangcee
substantially conflicting, and the findincg
[E The evidence being sharply <conflicting
conclusions of the court, whto bhee adrids taunrdb esda
* % % %

[E The real guestions in the case as broug
the view that we take of the case. towi |
Assuming that the appell anwéas auph ornkteddée
make the alleged contract of May 22d, and
appell ant , was it supporrtfedmbyhe ®&afégoie
statement of the case, it will nhgaved oreen s
certain stated compensation, to render t he
waters where the season for conducting fis
in which enterprise the appellant had a | a
heai ng entered upon the discharge of ‘their
i mpossible for the appell ant to secure ot
without any valid cause, absolutely refusec
contraecfotm pnless the appellant .would con

8 4



Con
wi t
agr
con
obl

<U)|—|

© ¥

* % % %

[

2

sent to such a demand, under such circuil
hout <consideration, for the reason that
eement exoaatensdeerrvitcdhees, and none other, t
tractThe casaneeshows that they willfully
i gttt on.

The circumstances of the present case b
nd usnd observations of the sulkirregne court
Rai.lgwMiynaB8®d N. W.105

ANo astute reasoning can change the pl a
perform, and thereby coer déhse a omrtamicde
to pay him an increased compensation foc
bound to do, takes an wunjustifiable adv
parSwrely it would be a travesty on | us
maki ng t hfeorpreoxniirsase pay was estopped froc
promi se was wi tAh puatr tcyo csaindheorta tliaoyn t he f o
estoppel by his own wrong, where the pr
subsisting.Tlhega&l cmmo miesfepa d chres ipd eornd tsieo I
the other party, and there is no warran
voluntarily rescindedher pmodi Seedcanhetir
l egally enforced, although the other p
relianteoupon i

****[ T] he supreme cour t**oct a¥€mombdbntv. [ sai d]

Cowd,er40 Vt. 25 ,**8% Am. Dec. 370

[
;
j

* *

E
e
u

9
Vv
d

AA promise by a party to do what he is
consideration, st dieg atth e ns ame add ,n ando
in other words, it . Thuspsuffitbheemastbuout
promise his crew an addition to their f
as an incitement to, theaeigtcecrxm,r amm diimaa
ot her emergency of the voyage, this p
voluntary performance of an act which i
the party to perform being in |l aw an i
woul d b i e awlyeoe hehecanly considerati
one par was the promise of the other

e

ty

somet hing which he was previ@aObly bound
Am. E"FLl )Smi t &873KEoamnt .186dm.

om the views above expres
e cause remanded, with di
.Irte 9 po rsde motr,d ewietdh cost s

| t resul ts fr
ersed, and t h
gment for the
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Questions:
1. What is the poleixiystbehi ddityhe upere as use

2.Why di
think t

d the superintendent Waidtona | ong t
[ h

e answer is in the case.)

3.Generally, a mutual rescission of a cont.
executoriyngiExebutndry means, roughl vy, Anot
instance, suppose | promise to sell you my
$500fter we have traded promi sesBuitn assent
suppose we mutuat |l yroml easeobhrchbabitdes und
before eithelrnotfthats pa&asdorwes are more or |
not to assert r i ghits wordsen stuhael ctornadeacdf mw
ought to be just as mdmtd,i ngh cawl dtnhdet oirti,gi e
contract or as a?Waudnuatl telkath ablgaee mifa mp € nt esd

SCHWARTZREBAKXWMABASCH,.(119NnA
Court of Appeals of New Yor Kk
131 &8 E

CRANE, J.

[ E On the 31st day lbai Auiglufst entl®rldd itimteo pt
empl oyment agreement with the defendant:

ABAUMBMSCH, | NC. ,

ACoats & Wraps,

iBB3Fal8Ad Street,

ANew Yor k

AAgreement entered into this 31st day ¢
Baumaas c h, I nc., ratdomespiact goopothe fi
Louis Schwartzreich, of the Borough of

the second part, Wi tnesseth:

AThe party of the first part does hereb:
and the party oftdhentsercoinile paetviageseeas
the first part as a designer of coats a
AThe empl oyment herein shall commence O
1917, and shall conti nulehef oparttwe | ovfe tmoe
second part alharly o$9%0di vied a We e k payab
weekl y.

AThe party of the second part shall dev
the business of the party of the first
endeavors in the furtherance of its bus
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Al witness whereof, the party of t he fi
affixed hereto and these presents to be
part huamst dieseet his hand and seal the day
ABAUMBMSCH, I NC.

S. BAWNM

ALOUI'S SCHWARTZREI CH.

Al n the presence of: 0

I n October the plaintiff was.Moffered mo
man, an off-Basechof |l nbe,Baamant hat 1in t he
pl aintiff was gohad wotheadavee ahe fbeé
versation

AA. | called him in the office, and | a:
|l eave us?06 and he said 6Yes, 6 and | sai
do that; you are under comtfrfeatedwineh us
mor e mbrely. §ai d, OHow much do they offer
of fered hi m**$*¥L5sai eebtl 6cannot get a d:
in view of the fact that | have to send
give waoadradhdoll ars a week rather than
you wil B1fDVewmkl stay. on

reupon Mr. Bauman dictated to his steno.
1917, in the exact words @&f ptelre ofdi,r st
salary being $100 a week, which contra

nebsuspeld cate originals were kept by the p

Simultaneously with the signing of this
cohdract was either given to or | eft wi
intiff gave him the papd@&@hebstgbhhaurbs d
old contract plaintiff tore off at the

The plaensi ®&héas to the execution of th

A A. Il told Mr. Bauman that | have an of
week, and | said to him, 6w lylouyoaudvi s e
advise me as a friemsdacdley | mbtatver awhtatnt tr @ c
you, and | should not accept the offer
matter of friendship, do you advise me
did not say anything, but the day after
d will $diOeweyecky, and | want you to stay
right, I will accept it; it is very nici

A o~

it very much. 6n

plaintiff says that on the 1

e his copy of the old contrac
contract any more because t

hteh of Oct «
t back to
he new one
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[PE The plaintiff remai ned I n the defendan

December when hldebwasugdhitseatharsgedti on under

Oct olbfehr f or hi s damages.

[E The defense, insisted wupon through al/|l

consideration for the new contract as the

agreement ofl7Augusdto I tThe 1s@ame wé&mOW for the

we ek

[Z& The trial justice submitted to the jur:

cancellation of the old contract and charg
Alf you find that the $@0o0ofobhbheraekewasi|
of the $100 contract cancelled and revo
consent, then it is your duty to find t
making of the contract in suit, viz., t
pl aifdt woul d be entitled to your verdict
resulted proximately, naturally and ne
plaintiffés discharge prior to the term
| shall speak | ater on. o

[ Defdeamnt 6s counsel thereupon excepted to

which the court permitted the jury to finc
canceled simultaneously witAgahe tkhkecoabupon
sai d:

The t esits qgwheestthieoorn by word or by act, ei
f the si$glnGmmt rodctt,het hese parties mutu
I contract from that instant should b

o

The jury having render etdr iaalv ejrudsitcitc ef osre
de and dismissed the compl aint on the
dence that the first contract was cance

8
—
y
D

[ above quotations from the record s
pr esented and that the evidence most favor
finding that the first contract was destro
of both parties.

[ The Appell ate Term was righanthnngesaer si |
new trial, however, it reinstated the verd
pl aihhe fdJduesti on remains, therefore, whethe
gi ven, was a correct statement oé& the | aw
plaintiffdés favor a cause of action was ma
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[ Can a contract of employment be set asi
and a new one made ?0f sobsistutedompetestp
and make the otefler at the same tim

[ MBIt has been repeatedly held that a prom
which he is already bound by c&8ntrabe to p
cases in this state, while enforcing this
canceled by mutual c.dmsvamtd earbd | & 9nde w Scrhe em
N. Y. 392, 402) held that it was no consi de
to do only that which he wIahsi sb ecfoourret |setgaatlel
however:

ilt would doubtless be competent for par
and make a new one to complete the san
compensation, but it seems that it woul c
should be a vfaltihde cornic@ild &lt weoan tohac t as e
Latti mor €l 4 oh®3MRZuC Den

[ | Cosgray V. New Ed@®Il &aApgp. PiDawvo Gbé&1, 353
decided that where the plaintiff had bound
t here cwanssimer ati on for a promise thereafte
should notwithstandHerge rietc ewivlel $de 8r0dt iac gk
termination of the first agreement which g
in the opinion:
AThee crmisght be different i f the parties
wholly to abrogate-exndtdogawayttwehnhhcan
regard to service and compensation, an
agreement. o
[ B Any change inrarctexissutcihngascoan modi fi cat
compensati on, or a suppl ement al agreement ,
suppdmt siutch a case the coWherae,t h oswewenrt,i nau
existing contract i s ptaent miesataemdl Ay neon Daret
in its place and stead, we have a differer
again a coesiyddriattileen di fference may appea
compensation in an existing iaom @efonbheBUi N
contract and the making of a new one for
i ncreased .cTlhhmpensiast,i omowever, a mar ked di f
Where the new contract gives any new privi
consi deasaatbean recognized, though in the 1
(Triangle Waist22® .2¥.)I nc., v. Todd

[ W I f this which we are now holding were
made a contract would be phewemwt édli hgomndh
desirous they might be to do so, unless th
the promi see.
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w A

concede that an agreement may be re

1
new agreement made t her eafst ema yo.Rarsashieyntt er ms
Williston in his wolk1/8aOh: CiAtrastssshaygn [ &
shortly afterwards by a new -mgtrteeermemdulic r
create the |l egal obligations provided in t
[ A1 8he same effect follows in our judgment
at the same time the old one i1isThlestroyed
determining factor .IPgsotvhaeededdi ssiienthyey ex
acted upm,n timd etnitme of the rescission, whet

same time as the making ofThtheademewi oost @aa
numerous and divergent where one of the pa
unl ess paid ahnSanédi st ahak hbmbdnt he new pr
demand binding thoudh tilerseailde trhatr d sheei snsei
given to secure performance in place of an
(Parrot v. Mexican, Cx&G2a rM8dst Rai bwayh&o the n
is evidence of the rescission of the old
contract h@dybeenvmadydahddae n e2l8l2y, B.7 [LEeownne
57Gpebel , va7LMngoh. 489) ,f iocrultth aets uamfdo rheasrede
modi fy Kihegrw, eyl &t N. Ry . Co. , 61 Minn. 4.
contract is an attempt to mitigate the dam
the Endstss(v. Beld@ Mbkdte. | 229 Cp

[ M1 The contrary has beéeéh**Adladkan Paogkbr <@
Association( lvL7 Droente.rrirR®pn B88he of these ¢

however, was there a full and compl ete res
with whichngwel nartRleidssiadas ®n i s not presumed,;
the old contract is not continued with modi
* * % %

[2Z) As before stated, i n this case we have
contract.

[ 2 Theire no reason that we can see why the
come together and agree to cancel and resc
one in.Wda sarpd aaxleso of the opinion that rea
concl usi om stahcati obnost hc athnr & ake pl ace at the s
[Z2 For the reasons here stated, the charge
judgments of the Appell ate Division and th
with costs

[ 28 HI SCOCKJ. ,C and MWEGMERO, CMcLAUGHLI N, an
ANDREWS, JJ., concur.

CHASE, J . , di ssent s.
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Judgments affirmed.

Questions:
1. What di fference f actoureelndayta lswatritezrreei oot we

2New Hampshire purportSchwar.tComaiedldr at base
fol | owi Kgafmae my2 2AR@&2a3@Ni. #D.p 6

A half century ago New Hampshire by j
unheral ded, modernized a portion of the
one of the historicéatpwdcirRatrresded,fost ICas®om
5 Coke 177Bo0&6HkK662V.9aBcpepr.e Cas. 605 (1884
neither | oSgiec alF énesr&bjorkte s v. Beer, 31 Ye
15 (1921); CHavii ¢jdmuatsitqgn, Et hi c442 and Ad

Colum.v.L.12Rlre6Th®42ul e that the payment

never sustain an agreement t o di schar
consideration, however**Wwelld baspedr rupan b
mi sconception, i's not eotondéowed weabon
abandoning the geraesaotne ri sprtihne€ rilpikfeevtohfatt hr
Hubbhel7l4 N. H. 358, *37%Cormfs8e fuéE By, 3i3m,

v. HybBelplra, it was held that payment o
paymemdi scharged | i.a*0r Wheybhber ct he mbakan
|l i quidated or wunliquidated, the matter
whet her the | esser sum was accepted as
I n the present caeedéehendant wasddubstsat!l
the | ease, was attempting to 6édbreak the
|l ease with the payment of rent for the
bore the notation 6final and atlesromi nat i n
no doubt t hat t he plalntlffs were awar
defendant 6s compl ai nt s nd the | etters |
attalrfnetyhe Presiding Justlce had believe
she was teramsemabynghehehéeek for the Ma
[ plaintiffs] accepted it as such, there
This | ast Kreanmasndectapmthe trial court fou
accept the |l ast chea®Reatiscantgegomi saciwmowof h¢
refuses FlomRkeBbhkves e the rul e, wh at el se b
plaintiffs accepted it as sucho would be
satisfaction occur?
An earl i er FoaMWeet K&onSsb aww, n 2Ca rAr. i2gd 591 ( N. H.
invol ved an exWhaevnatti lopen exomawatcdr ctually
|l earned the job would be moresdggfestablt t h
it woufgd awod by tamids bimefallskemcged t he proper:
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to renegoti.baktet het cenowmetr ref uBlheed t o pay

court reasoned as foll ows:
I n common understanding there is, impor
a bare promise amdna pfomisentnaatdpak pr
out st.anfdi ng***[ P]J]arties to a valid con:
understand that it i's subject to any n
performaaacgges t o meet changes in circun
Shiod be valid if the |l aw is to carry ou
conf ormable with reasonabl e practices ¢
business anh"d**commer ce

The foregoing views are considered to

st andaertdnhiand practices of men in their
ot hGanceding that the plaintiff threatert
it found the contract to be improvident
t hreat without priotfesta,nde xmalkks inmgg at me wp lae
Not insisting on his rights but relingqu
to the newTher dmage msnta.Ine ainss ot atnh ee nld:
because it is the | aw, but bieschauasned it | s
mai ntain reds*oriablies onrodterpracti cal t hat
adopt al |l precepts of mor al conduct, b
principles should not run counter t o
transactions of |ife.

| s @ hhestter approach?
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Al frANGELI ovh. MURRAY, Jr.
Director of Finance .df9ytdhe City of Ne
Supreme Court of Rhode I1sl and
32R2d6 30

OPI NI ON
ROBERTS, Chi ef Justice.

[ ¥ This is a civil actiomthreowsglatgabnsAl fJroeh
Murray, Jr., Director of Finance of the Ci
James L Maher, alleging that Maher had il l
the Director of Finance and perdayiong etphaayt t
the cityThawchasaamwvas heard by a justice of
without a jury, who entered a judgment or de
to the ci tWwahefr Neswmomt bef ore this court pr

[Z] The record discloses that Maher has pro
ref-uslel ecti on servi eyeeaundceornta asd rsi eébse go fn nfi in
On March 12, 1964, Maher and the city ent e
period o tommewmeang on July 1, 1964, and t
The contract provided, among other things,
year in return for <collecting and removi n
waste materi altshegecnearyated within

[IE I n June of 1967 Maher requested an addi
city council because there had been a subs
due to an unexpected and wunantici pated in
Ma h etredsst i mony, which is wuncontradicted, i N

predicated on the fact that since 1946 the
25 new dwell i.Agteni as ppéiltigemeeting of t he
Maher e X pdleatianield tihne reasons for his reque:
members of the city council, the city ~cou
$10, 000 for the yeaMaleardi magd e na Juinmi 138r, rlec
in June of 1968 nMnorthéecistaynec o erdacsiolnsagai n
addi t$il@dnfHdOr0 t he yeardPeh&d ng on June

[4E The trial justice found that each such
violation of | aw. Hi s decision, as we unde.]
gr oulmidrsst, he found that the additional p a
had not been recommended in writing to th
Second, he found that Maher was not entit]l
originaal ceady acequired him to collect all
and, therefore, i nclTuhdee dt rtihael 4j0Ouls taidcde tfiuorntah
these 400 additional units were within the
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ent er edc oinnttirda ctdipggear s that he based this po
the rule that Maher had a preexi4s@0ng duty
additional uni t s, and thus there was no

payment s.

[ FE [ Anasl yosfi t he first ground for appeal i s
[E Having found that the city council had
contract without the written recommendat.i (
confronted with the questmeont sofwewleetihlelre gte

because they were not supported by consi de

A

[ #E As previously stated, the cThg ftionmstci |
was made in June of 1967 for the year begi
June 3.0dhus9b®&®ytime this action was commenc
the modification Wasatcompl dthel ynosmxec intaeld b e
city council, and MahefSinhae cohlsedeeadat allh
a test of t hex ecndtoarcye api ¢ mit ye so,f tehe prese
consideration for the first payment IS ur

agreement to make the first payment was
commencement *¢f* Hhhwev earc,t ipgannmceen thsotwer e mad €

under similar circumstances, our deci sion
infra) is fully applicable to the first pa
B

[ I't i s generally held that a modi ficatior
is unenfinressabsapport.eSekebyimprsoing e rsatpiran A
Rose v. Bami.dl.s 381 (1866), this court hel
with a creditor to discharge a debt for a
unenforceabadase hDhetcassepott ewd by considerati

[9E Roses a perfect exampl eUonotlethehpseexnl stk
agreement modi fying a contract i's not sSup|
parties to the agreement doesheori sprlemgiad d s
obligated to do or refrains or promises to
l egally privileged to do, See Calamari & P«
Contractrs2 AA96B); 1 Williston, §8pra, A 1
(19390MRogcéhere was no consideration for the
debt or was already |l egally obl**g*ated to re
[ The primary purpose of the preexisting
ref etror eads 4ulpe gd@Smeesl. dL A Cor bi.A,clsapsiac Ax dmphl e

94



of thepilamdo AlsadlbanBadler s Alsls7tTénF.v.99Dom
(9t hi1oiPh.ere 21 seamen entered into a writt
sail f r onc oS atno FRyarnaamisdT hHeayr bwoerr,e Atl ca svkaar k as
and fishermen out of Pyrami d Halrhbeo r durin
contract specified that each man would be
sal mon hSu bcsaeugguhetnt alt oat hByramirdi Mar bor, t he
work and demandedhay thdéeati emad $&0r et urn
if Domenico did not agree to their demand.
o find other men, he adgmhded Af @ epay htelye r me
o San Francisco, Domenico refThheedotiot pay
ound that the subsequent agreement to pa)
upported by consideration becawonsehehe men
hip under t he original contract, and t h
nenforceabl e.

WL Anot her exampulpe gafmetohé sAi@luchd i n t
nt.rRarcetqgsuent | vy, a contractor wi || r
ptabie contract unl ess he .Theawaud
ve generally held that a subsequent
unenforceable if the contractor is
guired aofhehiomi gn$hed, lcomgeamfcal der v. Wa i
ewi.ng L®3 Mo. 578, 15 S.W 844 (.1891), wh

* *x %

[ h
co e
un &
h a

S

e

r

i
r
B
*

&

hese exampl es clearly illustrate that
ment tdaur ehndasb ypweecmerpai on or duress and
original contract regardl ess of wh €
, the courts hav-exbsenngetdutyanul €& o
a conttriadtpaeedouwntfdricubmames and
ed by coercion or duress, voluntar:i
already required.Roor beex apneprlfeo, r mehde
ave found wahsatr etéhten zodreidg ilSd@luMcko nt r a
A. 286 Qoln9n0e7l)l;y, avB @ nDeovnoeed , 570 (187!
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es, and to the social.lftealsi ncgesr tandc itn
ul e, statiemmkcliummigendrealmsgetdtshim tlloanger
r ust apply id1At €oubdh n A& usheeea yaeldsso f al
amari & Peelrill o, supra, A

e modern trend appears to recognize
ce agreements modi fyingntcionitp atce & w I
culties arise during the course of th
i s no consideration for the modi fi
tarily.
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der the Uni m-20@rarmer, ¢ iwadli pheda,s hdezn
states, ] agreement modifying a

for

aln

derati 0deteo Gbé. bil®8bng.lo9BDBORek)hact men
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ugh at first l ush this section appea
land duress, the comments to this sect
section must me et the test of good
i cation obtained by extortion withou
orceabl e.
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[ Theodrern trend away from rigid applica
is reflected by A 89D(a) of he Ameri can Lz
Law of Cwhmitecmcprsovides: AA promise modifyir:t
not fully eietrbfeorr meiddeoni s binding (a) i fot
equitable in view of circumstances not ant
was made * * *_ 0

a
t
r

[ Y We believe that A 89D(a) is the proper
t he ffacdths.lsb cmsete only prohibits modificat.i
duress, or extortion but also fulfills soc
into voluntarily wil% Sde eadomraleldy bio rtvhiet :

" The first nine chapters of the Restatement Second of the Law of Contracts were given tentative
approval by the American Law Institute at sucocassneetings from 1964 to 19.7Phese
chapters, which include 88255, were published by the Institute in 1973 in a fw@reer edition.
Herbert Wechsler, Director of the Institute, in a foreword to this edition indicates that although
these sections ardlktentative and await final approval, it is unlikely that any further changes will
be made.
AThe drafters of § 89D(a) of the Restatement Second of the Law of Contracts use the following
illustrations in comment (b) as examples of how this rule is appdieertain transactions:
nal. By a written contract A agrees to excavate
is unexpectedly encountered and A so notifies B. A and B then orally agree that A will
remove the rock at a unit price which is reas¢a@lot nine times that used in computing
the original price, and A completes the job. B is bound to pay the increased amount.
fi2. A contracts with B to supply for $300 a | au
to build for the government for $150,Q00ater A discovers that he made an error as to
the type of material to be used and should have bid $1,200. A offers to supply the chute
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toricalofFoMondleartn o@entract Law, 87 Harv.
tion 89D(a), of cour se, does not compel
air contract; it only enforces a modi fi
(1) the promgisal mcointyiacg wlhe omaide bef ol
l'y perfor m&d tohne euintdheerrl ysiindge ,ci(r cumst anc ¢
modi fication were ul)amthiecimpat ¢dd clay i tome
equitabl e.

The evidescencwhircadicted, reveal s that
uested the city council to pay him an a
July 1, 1968, anihesdraquest Jwag Ma@de 18
ting of the cidaxyplcaoiumed |li,n wheetraei IMahies r e
réeqaesafter, the city counci/l voted to
ndment to the 1954 contract which prov
itional $10, 000 per y eraarcutnfdoerr tshuec hdur a
cumstances we have no doubt UR&Y t he cit
tract

Having determined the voluntariness of
ention to the thFierestty it e iwaosd ieraidcea @& itne d
e of 1968 atyaartiomentwhaant twkei ¢dh veas made
n fully perf.emeddbyaétitbhbeghpaheyl1964 c
t Maher collect all refuse genewased wi
mi sed on Maher 6s past expeeranhcegthbhait &
Il d increase at a .Fattherfmo2®,td he5 eped
ontradi ctl1led6 & hianc rtehaes €l 96f7 400 units MnAwen
ec.bdCGlteiaornl y, the circumstances which prom
1964 contraci@Thiwede anhtamough péabhedevi de
icate what proportion of the total t hi

for $1,000, eliminating overhead and profit. After ascertaining that other suppliers would

charge more, B agrees. Thewnagreement is binding.

i3. A is employed by B as a designer of <coats a
November 1 under a written contract executed September 1. A is offered $115 a week by

another employer and so informs B. A and B then agree thatl Aevjaid $100 a week

and in October execute a new written contract to that effect, simultaneously tearing up

the prior contract. The new contract is binding.

i4. A contracts to manufacture and sell to B 2,
Before A bgins manufacture a threat of a nationwide steel strike raises the cost of steel

about $10 per roof, and A and B agree orally to increase the price to $70 per roof. A

thereafter manufactures and delivers 1,700 of the roofs, and B pays for 1,500 of them at

the increased price without protest, increasing the selling price of the corn cribs by $10.

The new agreement is binding.

A5. A contracts to manufacture and sell to B 10
cents each. After partial delivery and after B bastracted to sell a substantial number

of lawn mowers at a fixed price, A notifies B that increased metal costs require that the

price be increased to 75 cents. Substitute castings are available at 55 cents, but only after

several months delay. B protebig is forced to agree to the new price to keep its plant in
operation. The modification is not binding. o
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indicate t Isatanitti awlars ilai cgrtetiatsoef t hi s, we cani
council 6s agr eengelnlt,iOn0cOr page Mwhsr nohefair a
in the circumstances.

[ZH) The judgment appealed from is reversed,

Superirar f@au entry of judgment for the defe

Questions:
1Who i s Angell P06Just gnesbhe case.)

21'f the court had found that | ack of consi
was not binding, would Maher have had to r
31 f the citybdés promise to pay the second $
promise to pay the first $10,000 | ikewise

4Does the court adopt the Restatement Rul e
5Woul d the rul e t He akoBuerety adopts apply to

6.Doyou recognize the facts of ?Théeusachasi on

of il lusaration no. 1
Uni form Comme r2cOiBaold i Goidcea tA o2n Rescainsdsi on an
cmts. .1 and 2

Uni f orm Comme rlcO(4aD e fCiordiet iAo 2s* *iMer.chant 0

GROSS VALENTI NO PRI NIArNe& eGMPKANSY. CLARKE,
d/ b/ a CineIa®%ldlastique
Appell ate CéhurstobDibktkriogdoi,sFirst Divi
458 N.E.2d 1027

GOLDBERG, Justice:

[ E Gross Valentino Printing Gocmip aonny a(gpalianisn

Frederick S. Clar ke, doing business as Cir
all eged bre®&ehentiacbnasaetted three affirm
consideration, fraudulent or i nsboeBnt misr
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Pl aintiff moved for summary judgment. B
positions in sdpmgortri @afl tchairn tgheawntieas pl
th regard tdé**t*hve*fDeafsandaretfi emppedal s.

0]

endpauwmbl| i s heAsf tae rmadgiaszciunsesi on, in July
efendant a letter for printing the
Def endandn aAaugeipstte B ,t He 7t9¢r mshe part
eougé&r diepositions diverge a to the
plaintiff was the movant
dings, depositions, admis
y inntavortof deher mippe® i
ows KLi9 B\®.3 2d8.8,89,8 119. H 3 9.7
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g to defendantds deposition, he
pl ainti f.fDed amfdf idies caurs shug pgtobd
he | ayout wi t hT haen aaggeemtt tod| dp
e job could stildl be done #fAin

e price woul d r enmaimagtalzel nsea me ¢

ooog—
® D0 W
2222
®TDOO P> KO
5 53 Dd®NO
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®®S SO

nt also stated the parties had a
ant was informed the jol® Aiwas goi
s agent told defendant dt he hi ghe
lBbesendpptndi dunhot inform plaint
rr - printer because defendant did
changed®efpendcharetr s was al so afraid pl ain
defenthanedbsal s i f defendahboseargatedriablost we
necessary for continued printing of defend

Q -

mo—.m?ﬁ
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QJ(DJECD
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n
6
f
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D
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t hat someti me th

[E Defendant al so ed
k@ 6g®dHMe work as rep
p tr
i s

depo
|l etter datedTRAeaegletea@dhp
the partiesdoevewleiren he
made no objection to t

nEaet.3w0dde f iemdraemd s e d
i ncrease until a

[ ZE On August 30, 1979, pl aintiff del i vere
def emnDdeaf endant signed the purchase order r e
plaintiff $4,650 on account of the purchas
compl ete shi pmentHoowe vliesr,,0 000n nacgtaozbienre s2 8, 19
i nformed wdulidhtnotf adhcecept the price increas
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I
LACK OF CONSI DERATI ON

parties agree that the sufficiency ¢
k of consideration depends on the de
ue &re Unnulhjoeeont Ctoaonmter ci al Code (UCC)
LO0lpaetUndeqg.  he UCC a modification of
n this Article nee(dsl In.o Reown.s iSdtearta.t i109
B )Tle. palrdo esgree that the applicabil
determination of whether they contr

ONIIO 9 O

e UCC defines g3kl .a@afgd Hht. Rev. S
Goodsdé6 means all manwgact umed udoodgs sp:
e movable at the time of identificati
e money in which the price is p
d
0
e

o
~TQ v o St

= e Ben BN

to be
things in action. ~ Goodsdé @&l so i
i dentified thin
d

wing crops and ot her
t -10). Gsevere

section on goods

[ The parties have not <cited, and our res
' 11T inois i n pahcicfhi ctahHd ycaoayrptl i®d the above
magaziHmwev &€ro,] oiny Press,( 1l19n7c4.) ,v.17FlleleilmanApp.
308 N.E.2d 78, we dealt with tHWHe**printing

According to CohePnlygasnspphage ount i mplied tha
advertising |leaflets were Agoods** and that
[ Cl oser t oL atkhee Wadiemst Piusb!l i shi ng (Gd.a.v. FI
App. 1976), .BBé&r eSo.2e c3cfduacdl |y addr essed
whet her a contract to compile, edit, and p
of gobdscourt con83B8dAS8B3WB:at it did (
AWe focus then on whether thedlpyinted m
furnished to appellee were 69gB0As6 unde
100, which defines "~ goodsd as:
al |l things (including specially
movable at the time of identificatio
thanonkeg mn which the price is to be
(chapH8 and things in action. 6
The specific point has not been passed

the Official Comnensgt atoed).tCha&tt tAhe def i
i's hugosoend t he concepThefitbmsrambegbdl yti

by the appell ant were specially produc
movabbeeover, any services rendered wer
production of the items. o0
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See Qdrsdoozo( Wl.a TOAFRR2RI10513055wher e t
stated A[t] he definition of ~goodso
books. 0

he cour
unde

[ B The cduwurkte iWal e€dr pal V. SagetE. t. u dPiaa s ,
1971), 326 .F.he3wppt.hel3c30lur t determined th
photographer to provide ph3o2to g Sujpps, was a
1333

[ I n the case at bar, we conclude that th
the tangi bl e pmiont ég¢g rma ¢@Aeanfiger redear rvtm @se sd.ep osi t
indicates he worked with plaintiff i n arr
Furthermore, defendant 6s deposition indice
solely on which prineerssSbomi eaedadimies dioan
suggests t hat t o def endant t he ﬁprinting
interchangeable and were merelylitncisdent al
clear that defendant was simpgky hnmet det ed
magazines, the ultimate product, at the | o

[ Mt Defendant rel Wesfiomdtthhem icaapposite to

of 1Mra@ami 354 So. 2c¢
r and aTheubl i sher
his transaction d
o t3 5t4h eSroe 2vda sl 21207 , S ¢
ual consumer .

[ I Mal lin v. Un{(¥emansi App
hel d actcomdtrween an autho
court stressed t hat A t]
publ i she to the autlhrorfoa
except frbmrthe pobbl egent

[ | For Chil dren, Il nc. v. (G3.ap.hN.c¥%. |1InX7e2r)n,a
F. Supp. 1280, the court held damages for |
Apapo childrends books wlehreo uradt igadveraned
manuf act wrpe boofokmopvas 0fi852i mit Sdp)pi ell@s8O0,

Therefore, the publishing at issue in For

Such specialized printing requsirmepsl egreat e
printing of a magazine as in the case at b

w1 €urtis Publish(®&gDCN. YVv.1%hEt)Yy, dad F.R.
urt denied summary judgment in an action
bdbls court condliwdhad etdh draecct werreegar di ng
ntract was for goods )dowseew, cete ¢&Br . |
at the contract i ncluded various respon
[

[
o
o]
o
t
p nting, such as financing and marketing

0
f
0
h
r

¥BIn all of these cases the responsibili
I printi.BEgcbfothéehematentabcts in the
ndependent judgment, skill,. and serv

- o
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Thereefwe hold that the agreement bet ween
magazines was subject tlot tfhoel | pprwessv itshiaotn sp roc
considerationThast unaltcessatr yproperly stru
def e'nms*e

Not eGr Ass Val ent i nodePsrcirntbiensgy Qohnep asncyope of
' imited to transactions2l1i0 figoodso defined

Uni form CommeFrlcOiBaelf ithoidtei oAns2: * * * fFGoods o

Uni form Commelr2dila @0 eddail Ai t i ons:f adt*h * 0 Goc

* * *

Uni form Commel3cOidaDbCbdat Aon of Good Faith.

Question2089C&bAndoned consideration in thi:
not abdicat.8&hatl donegutaei cowde ratwuone in p
See-2M92 cntd t2he printing comM@anyi theett hais
foll owi ng:

LUMBER ENTERPRIDBUESSn,e INC.HAINSEN ,and Peggy I
d/ b/ a Model 1RB868) Homes
Supreme Court of Montana
84@2d1 046

TURNAGE, Chi ef Justice.

[ ¥ This is an acti ohhd oDi dtrreiacth ©d u rcto nft o ra ctt
Judici al District, Gallatin County, grant ect
t he amount of $45, 460Dwbanep |l Ri.s Hanntseerne sa n da nF
Hansepmelml mber Enterpappesal s .l.h\e ,afcfriorsm

[ZE Lumber Enterprises, Inc., is a Montana
of business at Gallltatsien | Ga tsepweacyi,a |Moyn tparneap a I
homes 't hr ouogfh daeDenlaehréaso Fk Hansen and his wif.
do business as Heartbilt Homes (formerly M
as a dealer of Lumber Enterprisesd product

[IE The parties have had a .War Oichg@beel 2014, or
1985, at the request of the Hansens, t he

arrangement for approximately thirty | oad:
February and.LManbeh d&mht+r29P6i ses agreed to t
keep 1 ts urriemmgs tbhues ywidnt er mont hs.
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[4E The thirty | oads were delivered but, at
much |l onger period ofThe meagsgthalnoad i wasnashly
Oct ober .T3hle, plr9i8c8e of the | astthd wellvjee otf dfh
this | awsuit.

[FE On April 27, 1987, Lumber Enterprises
Hansens and told toidm poafttakali efdreclte avaes
to the Hansens . Ayt earb otuhte SAPhra d g €leOmBt7h e rH ares e |
ordered twelve | oads-l mfadl ags eteanend mmwlIf e tO& t toh
They paid for the first nine of those twel
protMest Hansen testified he Emta@arphieses filat
eventually there would have .Thebdamasemrsonc
did not make payment for the | ast three | oc
to force Lumber Enterprises to deal with t

[E LumbEnt er pri ses brought sui
Hansens for | ogs, catal ogs, t
Hansens contended the twelve disputed | oad:
They further coert eBrtear grhiasesLuanwed t hem $¢
professional photography bill: a credit of
and a $500 <credit for help in photograph
cat al.Byutlse HansensOo c alpcruilsaetsi oonwse, d Ltuhmebne rmo

* % % %

t claiming $
r ulshsee s and [

[ZE The [tr¥*aFlfulkedrthat the Hansens owe LI
$45,460. 50, plhes coagtts defniseudi tt he credits s
for photography and half | egs(forhéedreamdgod
good faith and consequenti al damages, and
attorney fees.

[@E The Hansens appeal anadppLeuambse.r Enterpri s

[9E ****The Hansens <claim the April 27, 198"
Ebmerprises was a unilateral modification of
of the.Theryt rascstert that the attempted modif
made in good faith and that .Theyocligi mal C

t hemedy should have been the one for modifi
good faith.

[ D The test of good faith as to merchants
commer ci al standards .olii § amay diemal soqei Bi t
reqainrebjectively demonstrabl.Bureasoh for
matters as a mar ket shift which makes perf
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provide such a reason even though there is
make out afilemaperixecumancd6lhderedlISee@ti ons
Of ficial 53dh2nedn MCHA O

m ager testified
[ ecause we wer e
n he riginal ag
o] d truckl oa
aMeiveevred atf t ee r p rai cyee
é i It he
r b t

&

A Lumber Enterprises
rease was necessary i
eeorenegsti fied that whe
erprises had never bef
e on them, and they.H
plying the dHaxn,s etntse wi
ce below thé&ecosnhcbid

y wer e
est of

SoTvwomo ——
DS cosSQ>S

I mportantly, the Hansens ignore th
i ndefii mistcelny,e wift tb ott he paaacddu es, at

pTheei ndhefriermistee extensioezn pl aced t
: MCA, in that Afthe contract provi de
nit@Unidne rd utrhaattit esnt.raitruat i on i s all owed

partya**i*h such a contract

&

,_..
O D D

d
7

D T WN D
-3 O~NX
~ QO -

> o

® "N F S5O
= —~ 0o -

8

buying | oads of l ogs more than thir
e, t he Hansens effectively &entered
i seEnt eumbeses brought this suit t
hat contract.

5 35 5
o "0

[t We hold that the District**€sur*t did not

Question: Would application of the standar
t hsud AngeMurvP ay

Notoem Modi fi cation of Consumer Transactions

Courts have viewed the good faith requirer
Consider thePadabméowivngSaf,emAl2 oN.SH.lR.s2d | N<
(Kings Cty. a3mallln8@l) aismbt fifthrecgaé O pt omet r i ¢
Dr. Pal mer, a doctor of optometry, bought &
Auto Balpai d a Bdl0dndepwass tdue arti vtehe t i me

eeks | ater, Dirs Balrmevaswayat dladl B but I N
($75) and a body molding ($45pahet Aspeci fi
told Pal mer that he would have to pay for
He would also havettofp&y58,preteeatjongt mae
cost between the ti.wWetbftarxdethhg aathedebi
$ 290 . Pal mer testified that he needed the
addi.tHeonook the car .Ibtuti sueldedrort hate $Rf9el

104



have | ost money had they ndobhechaugédsbDat e®
however,

Al t hough the comment does not specifica

modi fication of a salegs phide wedldin greinei

be held enforceabl e only .The ac cwmtt,e xitn i

United States for Use & Benef(i4l8f Cr ane

FSup6p6,86)4 observed in a case involving
Aln thefcantl extgt hy, ongoing business
modi fication of a sales price is not
cost s, is a fair method of doing bu:
desirability of thelmnelsatcihomslsiig ufadn
t he parties mu st be abl e t o rely
mani festations of assent. o

However, while such a modification might
bet ween merchants, a different rule 1is

is a cAnmemehant fAmeans a person who de
or otherwise by his occupation holds hi
skill peculiar to the practices or goods
Commercial -1Cédde,sulddRdditd )wter e, as her e
sophisticated merchant attempts to coer
paying for a price increase for t he v
contracted for, such a mo d # faii ¢ @t i on d
requirement hef Uaritfiooclme Comertc o aé u Bed e

who purchases goods, such as an aut omo
reasoned decision based among other thi
necessity of receiving delivery of the \
The purchase of an automobile entails a
consumeris not a transadhieoefonder hakem
signed a contract and furnished a deposi
t hat he has vedntcrl ec taetd Tah eprrai ectee ntpetr thayi nt h
deal er to exact a further charge to ref
and mani festly wunurlenasomarbtl,e irtequs r a menot
l acking in good faith.n *¥a*to* i* tThhke sduw
by which all commerciGabdtfanshctbson®tam
an ideal which is devoutly to be desire.
as much a part of any agreement or <cont
bygraeement ofl nt Heacparttihes obl i gation of
priority over the obligati.dm*s whi ch t he

While the modification to reflect t he
modi fication Ahometshe i modiafcit¢c @atilohodaes |
to the additional standard rel evant t o
of reasonabl e commerci al standards of f
Commerci al-1C»,desubAd 2[ 1], par beb] ) . The
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wed in
context of a single consumer transacf
nNg business relat@Uonskedp&theéeweée¢orn

nefit

the totality of the circumst a

vo f P rCorgarnees sUav.e p Eat ¢lpfp BhcEHe Is

ies were merchants, I would hol d ot
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Note on the Relationship Between Duress an

We have not yet studied duress, mut obviou
the fAigood faitho standard and tlhre tphet ect i
unpubl i sheldufofpy nToml | &v.Bb a mp.iMdg jod.l 1By st
Cor@pi,nion, 2000 WtAplp2.2,22Re2b0Te6nn. the court
wel | etwhe ywypi cal of many courts:
Commer ci al parties ar e undoubtedly froe
consenSeal Tgnn. Ceae9A(MMBEBY] Udations of
contracts governed by the Uniform Comme
general obbdgéaaioh, otwvhgch the Code def i
and the observance of reasonabl e commer
t he daTreamthede ANn2ALO0A( B9 &)huisl a modificat.i

of a contract for t he scaumestafhcgoeodd p

economic duress i s*¥%*0idable by the vict
The sort of economic duress that wi ||
Ai mposition, oppression . : .. or taking
financi al stress or .exotfr eammeo trheecres.si.t i.e g
profiting thereby has received money, p
equity the party] oughlobhnesonbel dpeo mdt t e
Tenn. -9633, 2¥25 S. W. .TBe3nln . 5GE0d e(-18@n2.) A 47
(1996) preserves the applicability of
dealings betweeAscammeneral amatoes, eco
wi || make an agreement voidable by the
assent has beenoperdutcherde abty bayn tih empat her
l eft] the victimoResmeacgoN&kekcend)t €onatr
A 175(1981)

We will study the ddctrine of duress in Ch.

" One of the examples used by the American Law Institute to illustrate the use of economic duress
to induce an increase in the price of goods ikiagly similar to the facts of this case:
A, who has contracted to sell goods to B, makes an improper threat to refuse to deliver
the goods to B unless B modifies the contract to increase the Braceempts to buy
substitute goods elsewhere but is urabldo soBeing in urgent need of the goods, he
makes the modificatiorB has no reasonable alternatided s t hr eat amounts to du
and the modification is voidable by B.
Restatement (Second) Contracts, § 175, illustration 5.
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e f ol tasenpgsr eagnaradsiindge t he ddhepa¥Gdf Arti cl
now that the UCC does not applytao al/l C (
transactiobmes fi ot Howidadaddr esses the meaning

Jane PITDSh&IYdVHOU®PEBRHI | ton Contract Ci
Hi |l ton ConCor.acta @a9fetr ati on (
Court of Appeals of I daho
8 7B2d2 3 2

SWANSTROM, Judy®e*, pro tem

[ ¥ **** The sin
UCC is applic
the sale of 0
goods, but ra

e question upon which this
e .tdb the sodpebyingahsadsta
ods, ol ft hteme tthrea nusCaCc tw oounl dd iadp

er was for services, then arfg

[2ZE | daho CoXle05A1P8defines Agoodso as ial

spiexl ly manufactured goods) which are mova
t he contr acAl tfhoorugshaltener.e .is. I ittle disput e
the transaction in this cas®uah sbyhbrmivibl ve
transsactiovolving both goods and services,
applicabil iTtwo olfi ntehse oUCCaut hority have eme
situations.
[IE The first Il i ne o f aut hority, and t he
Apr edomicntaonrtdl hfe e sNti nt h Circuit, applying t
Commercial Code to the subject transacti on,
The test for i nclusion or exclusion is
granting that theyrapeethbmedanwhéabeort
t heir pur pose, reasonably stated, is t|
incidentally invol ved (e. g., contract
transaction of sale, with | aaboorf ianci den
water heater in a bathroom).
**** This test essentially involves consider

applying the UCC to the entire contract or

[4E The second | ine of authority, whi ch Hi l
contract to be severed into different part
in the contract, but not to the nongoods ir
nongoods assdthssanédanpraepemomnhy focusing on de:
the goods themselves would be covered by t
service provided or some other nongoods as|
This position was advanced byFdsteerTent h C|
Col orado R8d3 B. Zor 226710t whCich. i nvol ved t
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adi o.Tshtea tcioounr t in Foster held that, al t hou
he purchase of a radio station, the UCC a
oV
0

ered undd@hushetbencoact applied differe

two different aspects of the same contr
[FE We believe the predominant.Sfeavetromgt est
contracts into various parts,oadsemptding t
applying different | aw to each separate pat
pur pose Ato simplify, clarify and moder ni
transalctC.oliA0.2(82A)s( adhe Supreme Court of Tenn
i Mudms ov. Town & Country .Tr uée6 6Va3.uW 2Hla r5dlw a(r T
1984), such a rule would, in many contexts,
i nsurmountabl e problems of proof in segre
respectiveiwmel oés tate the gt nal contract and
order to apply two dolfdédent measures of d
[E Applying the predominant factor test to
the UCC was applicabl. & et or etchoer ds u bnjde ccta ttersar
contract between the partiesotabtatl €do A1l
for a pricBherfe $W8d19a®mO0additi onal charge f
car.pbe record indicates t@afoHi thenwpakddbo
in laying Plitttasppgadss ctamptetPi ttsl ey entere
purpose of obtaining carlptetd ods an cterda mp ena rq
the installation, either tWwlkowwokl dwasoai da
in inducing Pittsley to cOGmnotskese |fta@aat sa,s v
conclude that the sale of the carpet was t|
the installation being .Mbaeedy oirm cfi alielnit md
consider the UCC, the magistrate did not a
facts .aMe fmuwsnd t herefore vacate the judgme
findings of fact and application of the UC
WALTBR C. J. , apnrdo GAeRE Y,cancur .

Questions:

1. A contr@deowbuldrtahapebm2Z2overed by Article
2 A contract for a house?

3 A contract for money?

4, Does2cAavtercliet ems sol d at garage sal es?

5 Does Article ®Pncowner wayemstpiotkeéetheupgroc
the checkout counter is reached?
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B. Waiver
R. CONRAD MOORE & ASSOCS., I NC. v. LE
94%. WO Tex. CODPT7AppP.
OPI NI ON
Larsen, Justice.
***x* EACTS
[ E On January 30, l9e@s)thadL& ma&onf App avlo
Associates, I nc. (Appellant) entered into ¢
of two | ots at 190beGhLerMarsamneindeEledPasahe

for $13,500 as part ofThehe aéarl ndsstt Whmasney
contingent upon the Ler@asAprsilinglélool®9@s

Lermas and Moore incorporated the previous
earnest mofmbByscoohtaatt provided for the ¢
homehenl bts for a total pr.The, niemwclcwaditmactt |
called for an additional payment of $6,500
approval of .Pahagimdpddeplcamtract required t

FI NANCI NG CONDI ThONS contract i's subjec

Buyer of a conventional (type of |l oan) |

promi ssory note (thEBO0ONdMHD)e ri ns htahlel aampopul n

for the Loan within 15 dawactramdtéebkbakff
mak e every reasonabl e effort t o obt ai
Mortgage Co., as | ender, orf anhye ILeonadner t
cannot be approved within 60 days from
contract, thisioaheraotd s$hel Eataeemt Mon
refunded t o Buy) e&rmpvwiatsh osu ta dddeslda y]

[ZE I n addition to the standard provision
handwritten provisionsl@ere included wunder
1) Sel |l er gi v @mue | Years 1WHe amantdy OaWwd

warranty

2)On Lot held more than 66 edfaynsd,abHaer.nest

3) Lot purchase coBP0Ir%BAxc® ODatedy Janaasierr

this Home construction contract.

4)Bal@anof Down Payment to be made at ti

|l ocated at 1400 BodegEmpahnads i3s5 0a9d dBerde.c]k e n
[ Construction on the house began in Dece

t he summeTrheo fLelr9n®als wer e edlitti matde we receuinad |
close onlhhSepobemeer 1991, after demanding
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money, they initiatedifttleirs tguiatl itro Mo\ amlye
were awarded $20heO0Qury damadedihatheMoor e
contract by failing to return the Lermasodo
get | oan approval within the 60 days conte
Moore appeal s.

STANDARD OF REVI EW: LEGAL AND FACTUAL SUFF
[4E Moore asserts in its first six points o
factual i nsufficient to support the juryos

E I n reviewing a
h

Ano evi demrexadmi eire loend &l S
e evidence favorabl
*

e to the verdict and

[E I n reviewing a fimatter of | awo chall eng:t
if any evidence supports thetfanfgimag, i gna
evidence supports t he finding, we t hen
conclusively estidablsiosheae.*imMi'stcorverse

Loan Approval

[#& In its first point of error, Moore asse]
insufficient to support the jury finding t
for the purchdserofa dheéilgemé search of the
unable to find any evidence that would sup
fi ngndiomr t hMopmue cthastei fi ed that HAsomeonedod
informed her that the Lermas Meweveamp,proved
Ms . Nancy Montes of Mortgage Pl us, who to
testified t hegtprtolpdeyel werae ellevdmataa fAtake ou
in October 1990 was not final |l oan approv
indicates a conditional approval subject t
Ms . Montes furtédehautetsedTfalld hédmatsshreces i |
financing foOFrtitrmat eeleyr,matshe Ler mas were der
unabl e t o clTohsee roenc arhde dcweursvehel mi ngly suppo
that the Lermas didenpturgkekasébDabr aberbdygase
Moorebs first point of error is overruled.
Wai ver

[E I n its second point of error, Moore ass
matter of | aw that the Lermas waived any ri
We agree.
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[9E Any contractual.Purighs ©Okh,6é80@mabvedRdl | i
931, 9ADPEHITekaso 19A4d4wainwerwriig )an intentio

relinquishment, or .IsdTheenoét owi ng khewenti
meto find waiver: (1) a rigRkfYf mhet paxi gt
who is accused of waiver must have constru
in gquesdn3ddn the party intende®Riteyrelinqu
Mer i wet @S8.0W. 2d 919 ,ApfEAd2 P(aTseox . 1989, wroit d
|l ntenti onal relinqui shment of a known rig
conduct which is inconsistdmt. with cl ai min

QO
—~ +T W0

been concl ulservmed sy deisd anbolti sohbetda itnh &
rchase .PhArageapboudeofr omeMooneéer ac
e purchasers are unable to obtai
e contract motntegy rfaddsaendngluneo
t
t
t

252%8
~ o~

(‘D ~—
-

e Lermas had a r.TgatLéomasée re
nqui sh their right to the
d DbB/e ttnheeti re cdantdeu ctt hea fad en
date construction began
e house, approved the b
n e arTnhees t L enmormaesy hviaeo Mo O r
ved for financing which
ng the house.

o O

Q @
o< —T©O " 0O o
OS99 p®m®>S T

»w o -
-~ 50 = 3R
-~ — 9 — — ~ ©O0
~ ® O

—0 W TS0 TPk ao
O 53 o>

O 0OQ>S 9 —S 01 5O

O S a
S o=~
o —o

I after construction of the
r it npMagt1 @95, onhay daedye o1
for an u radlen i hund,l el sfaolre |t hlee r hmau se
i ssory note in the principal amount of
another r.@ominhg the shesasme st ismmd dp @rhied d,
me and another property, as agr.eed in th
Lerma testified that he fully intended
at no time prior to August . MO991 did he
ma al so testili9dd htelyatwauwmn teidl aAuwdg u ottt ende
home.

&

dditi ona
as monit

o—
T o<

A
m
d

m

~“ryzscoTOT M
>SS0S S0 —™= 0
o - a- o —

—
X Q
>

the Lermas claim that they wer.
n that dat e, bot hMrMr.malaenrd Mr s .
at. MshelLeemd Wwhe nohtsact if he
d
t

SooR
AN

t hat no.Ao mee rpsroenv emhtoe & i lginm  far ¢
o know ;anadmsudnidired isn g nelf i ft sawa,n

qr—lb—.\<—

® ® —
n n —o -
cC "D YO
37 a0 c
~—
® > O

f
p ed
apprehend t he rights and obligations
orSreder\tle, I nc. y. 6R8B8biSchWafgd ThId2»ygpehex. 198
oc3kee3 S. W. 2d.T2hde7r e( Tiesx .Md 6&Yyi dence of f
t
h

DO woc O

r f

ructive, .Ormutshe wearctonacfl uMdeornrde Ler mas
eir right to a refi®hnd of the earnest

co<o~—oT™3—

- o -

L
ns
t
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[ B There is no evidence to support the jur
wai ve the right to havdhéhéeemas@st ntmomtiy
conduct after the right to the return of
with cl ai niihdgetyt hiant enti onally relinquishec
therefore, we find as a matter of | aw, t ha
contract, and the contract continued in e

Moore to retainn tthhee elaortnse.st money o

[ 1 The Lermas argue that ParagrWhpénd4d oper at
the Lermas failed to obtain financing with
forfeiture provVhwsd,ontshe tleeminaatasdser:t Par a
never becanManef fTeecxtaisvecases have construed
Paragraph 4 as .Seedft*ip0WVes agpreeeavéenh the Le
at Paragraph 16, a simple default <cl ause
ntrgcnpt maave become effective in the ev
nancing wint tihn s6 (c adseey,s however, we have a
ovision that i s somewhat out of the ordi.
nsi der esdesi nf ithldg nga codndén oRar pgraple b,
peci al provisionso section of the contra
I d more than 60 daeyd$ unddabisesbtr i Mdn epya sissa gn
Sss than a .Atordetl Ifusch,ariitt yappears in di.l
ragyr atplhe ter mination cl ause.

T~ o0 T O
QDD WO =" —O0 =

f a contract I's worded so that it can
ing or interpretation, then it is not
ract as aCimaytefr BifnéRwr st v. K Spp8&ner Ad
d 515, Fi8stTE«xtyoaa) 01 Bank. ,of Mi dl a
. W. 2d APIEI! 1P3a7s o TleHOhle r enoi swrna )al | egat
ase that the earnest money contract
to be&Gexnnerally, the parties to a contract 1in
the Court may not ignore any portion
concil@dden confDickjins®erz Stavt @dBE8BK,
. MWD & )s Simhmd4 Tex. 59, 273 nStWe2d 6
on of contracts, the pri ma
e intentions of.CbhkerpartcCe
9)IDe B3¢OBN { Te x\B.1IWrFi.one 2d 147,
A Paso 199.Thiwrirteqgdiemiesd) he court t ‘
entire instrument and reach a deci si on
dered .h@ani ngl ess

ry
ke

o

[ ® By iotrdimg, Paragraph 11 is not merely a
condi tion precedent stated i n Paragraph 4
occurrence of the condition (in this <case
refer encdeasy tphreov@ spmooyvi daes f or continuatio
beyond . B® gliawes effect to both provisions al

we must construe the handwritten provisior
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continue the contractceafotferfAaoaddngi om ¢t |
precedent | i ke any other pPwwVviss 0@i lof Car g.o
890 S. W . Zdhuat 931 financing were not obtair

could do nothing, the contr acd bwvoudmndt ittelrend
to return of .Qnr et heea rontehsetr nhoanredy, the Ler mas
have the | ot6@aesdd tmoerebyawai ving the rigl
earnest money.

[ The record establisheaeg etrhhpety lowo Llkee dnas
with Moore on the design of the house, t e
mont hs after the contract would have expir
Moore to increase the square foandgsesobdbfd th
both the home they were |iving in and anot
on the house whé&heitewasdcbmpltetede concl u
that the Lermas waived terminatioanr of the ¢
pursuant to the clolntract under Paragraph

* * * %

[ B We must reject the Lermasd arguments an
error.

* k% % %

CONCLUSI ON

[ ®® Having sustained Mooreods se
of thearttriammld oae®nder judgment t
****cause[] of action.

con
hat the Lerm

Questio
t

S :
1. Il s [

n
his a case of express or implied wa

. What facts sPkPow ybe helrimaeéd t héeebér mas |
relinquihsth? t heir rig
3. Did the Lermas promise to apply for a |
4 . Il s reliance on a waiver necessary for t
5. What exactly was waived?

6. Can anytHi@€d ;arike, vwBa6WeNsdE. 1 ( N. Y. 1908) ,

contraCtedkfoo write a book (and perhaps s
publdlsahr k was to be paid $2 per page fAand i
intoxicating | iqguor and otherwise fulfills
he shal |l dbiet ipoanadl a4 apder page 0But maaheer her
Clark began writing, he drank, and West kne
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pay $6 per page notwithstanding Clarkods dri
al | eM\gheedn Wastongai $2 per page, Clark sued,
claimng Charé&spgdoas&, Clark clai med West he
of Cl ar k6.sl na brsettiunrenn,c eWe st argued that Cl ar
consideration for ttlhe aovhnttreadddth,e amd rao wlgd el
the consideration for a contract cannot be
booknsot Cl arkdwasbsbneedeeati on, and Cl ar k¢
wai vablTehep opiontnt of | mtwrbovdmouigdhl : isheotcomrm®i
a contract cannot be waived, though we say

t he agreed exchadWaes cwahnanto tt hbee Lwearinvaesd .wai Vv et
part of the agreed exchange?

Not e: Retraction of Wai ver s

Ome a waiver occur s?l ni otihterbiwodidrsg icrmant hed |

To some extent, a waiver.ltschnkbeacbanarctae
as a promise, namely, a promise to accept s
West promised that Clark would not forfeit
drinkfing waiver is viewed in this way, the
enf or.®emablme ght expect such a promise to be
same idcdecst rby which any other promise is enf
On the other hand, it i's also possible to
property, at | eatf ahtethankent hast wagy msh:e
an abandonmeWestahallpnepgdet hg contractual rig
per page i.ff Chawai demanks viewed in this wa
the abandoned ri.gihhe @amaywbdbr fFrrcmhapmeperty | .
noOnce property i s adandogedi hhe . per snoneatk
To some extent, the property view i s more
about .Wei der ot wuswually talk of a breach o
wai ver waWeadpromnsthe othkEk bandai s8emst ame
retracted, although that makes them sound |
an abandonment of it.

Either way one thinks about wai vFeorrs, one m
i nstance, Ssuppose aafwaeirveWes tClgagarrakn tdsr i Qilkasr kt
begins turning idLewdrsk safpplosses é¢rhequwalrikt y s

not as good as .Chathkés$ vasmal Wast kmay regr
Clark has not finishedwaheebowkt hmagsfpvest
remai ning pages?

The rule for thifiszgearnall o vs Hekéd@dHe mm
N. W.2d 252 (Mich. App. 1970): Af Al n execut
promise or a contract tmuosnt tboe bsdpepnofaotrecde abbyl

115



wai ver . .. partaking of the principle of &
cannot be retracted. o

Some have had troubl e underTshteanrduilneg dtihviisd ers
waivers into twad tAiymed:ake xigc wtfortybhea pri nci g
Executory waivers .Aaheserpatedkl ngeopr omesp:
el ection are treated .The&et raibakn dloenrme nit s tod
wai vers ar e.Whxadc iteemsy ,e?PTyhateaan t hi ng i s i ncc
and that some partCoonfr adt uasl ypdr ftoor nbaen cdeo ni
bef or e iftulchoaysp liltsieeioes t hat hel p establ i sh
rudOd cour se, as per f osr neaxnecceu tcoornyt ibneuceosme sw hnac
so.

Here are some hypotheticals against which

PROBLEM 14 t ICé afr&c,tvsWedEH sttt el |l s Clark that C
without forfeiting the $4 per pahkoMWdst wo
under t hWhemnCGlrarck turns in hR280néwtutinégt al
3,470), West is not.l pleasadcwepthblCéarkias w
what Cl ar k hWasthetememwaefidrnegsendsWeastl etter t
will from the date of the |l etterds receipt
of |l osing tShheou#id pCdrarpkagieow dr i nk?

PROBLEM IMmrco contracted with Andrea that

22 tons of |l ong gr d4i MA@ @&a dadrel Noee mhble t he
November 7, 2009, at .Wiwbctweekmel Maecp Macerfg
Andrea and informed her that he was decl in

up or pay .KHd ogaige H e rwaaty nhoetr gboeichagu steo t he r
| aMest Marco pay?
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ChaptAelrt drnat e
Theoof eRecover
Promi ssory Est
Jjust Enri chm

wyers representing plaintiffs wish t
ientldbshawsefi |l adt scmplkes cesting on fi
eories of recovery, only one of which w,;
owing cohlse deomam®cecofvemaani ondethaye and so
en abolished, but because off desveltopiriempto
recover for br each.Nofw, prhomiesveergn useé v &krea
di eval period, courts expect plaintiffs
t pi ck one afille s¢$ am& Odpyriudstte digieé e rl al

oceddwrwesapply to the | itigation of each.

C
-

(0] r
vV e

TS 3 —TOownw—~or
O M®OOM® SIS — Y

chapter provi des materials for your
rnat.Tvhe yt mecer ireesl ated to conBensual C ol
ance, consensuala cboanrtgraaicnt su nadreer ftohuen dcea
i deratmi esory estoppel i's .ddkijnusto detr
chment, l' i ke mor al obl i.gatcihom,f itsheaslin
alternate theories i fenptr oovfe da ipsr ogmiosuen.d

S
e
t
S
i

[
t
S
con
r
0

A. Promi ssory Estoppel

You recal | dtihsactu bweee dafl frArasttg @ifomeadet r i ment i n
first.Soheptcears esNdhw nwe dr eatturin t o it .

KI RKSEKYI RK S(E& % 5
Al abama Supreme Court

8 Al Al
[EL Assumpsit by the def endalnhte cgaugeasitnisotn tihse
presented in this Court, upon a case agree
[£R The plaintiff was the wife of defendant
been a wi deower aln.dcnthidl8dd®en t he pl ainti ff resi
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under a contract of | ease, she had hel d ove
have attempted to sé&éhardefbepdbandrebededve
county, s oemee nstiyx tGy,| edsfeostdber, 1840, he wr of
the following letter:

ADear si sétMurc hAntta Inmyi cnmor ti fi cation, | hearo
dead, and onel oKndw st lcahti | yoem situation i
di ffiYowl hgd a bad chance bef.brshobud hkhilee
to come and see you, but .*c*dadhlnodo wiath kcrnoow e |
whet her you have a preferdrfce ooun htahde p | awoeu
advise ymuyduwr oprtafier ence, and sell the | a
understand it is very unhebhfthou andl |l chkme
down and see me, I wi || |l et you have a pla
open | and tahnadn oln caacnc otuenntd ;o0f your situation
| feel |like | want you and the children to
Within a month or two after the receipt of
possession, without disposilryg dfo itthe ardind
of the defendant, who put her in comfortab
for two years, at the end of which he noti
not comfortable, in the wobdsl ewwhech he af
[£B A verdict being found for the plaintiff
facts were agreed, and if they will sustai:r
otherwise it is to be reversed.

[£F ORMOND, Thk. i nclinati,oni sagf tryat mitrde | os
i nconvenience, which the plaintiff sustair
defendant 6s, a distance of sixty miles, IS
promise, to furnish her wihb aobbdseai aadh

famMlyy br ot her s, however think, that the pr
was a mere gratuity, and t hlahte g rnu degarteinan owi
the Court below must theref otr eofb et hree vpearrsteide,

S .

Quest n
d the majority think that the pr omi

i o
1LWhy di
2How 1s this ckeym@louIfdetroemnt fr om

dren ngagdenati ea®Af wbat alwhs . ha ac reque

3.1 f Andtéialcltiucad 'y Angelicobds) traveling fron
chil
relatively recent case quoted Samuel Wil

The difference between a conditional gi
explained by Samuel Wi lliston as foll ow
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OS5 FTTwcoc S oS
CcCDOOW=oD5=S O®O T ™

a benaevslagrst to a tramp, Al
clothing shop there, you

0]

reasonabl e person would
guested as t he consider a
der gt avmadiil d be that in the event of
op the promisor would make him a g
in its nature capable of being co
the tramp to take the Wwalils, and t
t con5|derat|on I's because on a re
hel d tha t he wal k was not reques
me a ¢

t was rer ondition of a grat

is often a difficultcowmestiom to
a promise indicate a request for
ndition in a gratuitous promise.

though no conclusive test exists f

id in determining which interpreta-

asomablienmqgius ry i nto whether the hap
| benefit t he promisor. | f S 0, i
ppening was requested as a consi de
in the case of the tramp stated
ndi on wi || not benefit the promis
rpose of enabling the promisee to
ppening of the event on which the
ought about by the promilsereotin r el
interpreted as consideration.

3Samuel Williston & Richard A. Lor d,

Co

e
S

nt rac, altR g4t h 2e0dp. 8

6Fr Nt ®W. 2d 420 (Tabl e) 9), at
0

cument s

. pdf ?t sElla850 4MpEraidld spd,

(200
tatecasefiles . gfaupge-&0-&e8dhs 8
2016

ct(s) woulypygbhetbddal ot ohgi ve amipe ht
in c@®Wbhahstact ceht kviarorkdeypyoasuadd t o
elico had a right to recover?

Bob says to Alice, Al will giwv
i smiBse enf?2ndeabltdheas h@ocgygntsrea
note?after the next case)

>
~ N O
> O
o ©
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RI CKETESOTHORSIY 8
Supreme Court of Nebraska
77 N3 6Ab

ERROR from the distri.tti edubé¢l oWwv Shahocmet dOlI
J . Affirmed.

SULLI VAN, J.

[¥ In the district court of Lancaster C O
recovered judgment against the defendant A
l ast will and testamenTtheo fa cltwdsre €GvaugRo t kat t
promi ssory note, of which the following is

May t he9lf ilr sgr,omMi8se to pay t$2 ,Kaldt0i e Scot
to Bpemtcent per annum.
J. C. RICKETTS.

[ZE I n the petition the pl aiont itfhfe elxlecgdas otn
of the note was that she should surrender |
Bros, and cease.Sthe wdrslo fadd egebi vihag t he |
induce her to abandon her occuprmatalon, and
interest, as a means of support, she gave
engafblkese all egations of theThet maiteni at e
facts ar eThuenydiasrpeutaesd f ol |l ows: John O. Ri c Kk e
was the grandfather é6prebempbaynbonffheEdaly
bear S heeatcema,l | ed on her at t.MWhadtdmranwlpenmeds
bet ween them is thus described by Mr. FI od
A. Webl dthgentl eman came in th&re one mo
probably a I|little before obamadl|l hetl e af
unbuttoned his vest and took out a piec:¢
is the way it | ooMiesst®comehormamd fMle bBayes
something that you haWHe sBatysgotfiNbmewaol k
grandchildren work and you doné6t have t
Q Where was she?
A. She took the piece of paper and Kki sse
and coermetnoc cr y.
[ It seems Miss Scothorn i mmediately not.i
to quit work and that she .ihed mobhenfofrt hi
plaintiff was a witness and testMrf,ied that
Rickett s, shortly after the note was execu
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ven the note to the plaintiff to enabl
andchil dren worked andohesdadimet miong tmomeé&
year atme i ff was without an occupation; I
nsent of her grandfather, and by his a:
okkeeper with Messrs. Funke & .®Wgden. On
pai d one tyhearn®st ei,ntaenrde sat schrort ti me bef
et that he had naoltnbtekeea sbimhmert ocompafyaltlh
tated to his daughter, Mr s . Scothor n,
d pay the enecoHe atutnoftitme pefedi ated tF
e

u

o]

—_—

d
g

agree with counsel for the defendant
bmit to the jury, and that a verdict
f tThee ptaea dtriemsareyeofand Mr s. Scothor n,
u vely establishes the fact that the

pursuing, or agreei.hlyget® Was sue,

[
ff
ise on the garorofefheiplaarami bi b

prom
ght to the money promised in the note
andonment of her employment with Mayer B
rvMrce Ricketts made no c o.Hdki teixoanc,t erde gnuoi r «
i d pHeo ggauvoe t he note as a gr atSwi tftywrand | o
the evidence discl oses, it was his purp
dependence where she could woTltke or rema
andonment by Miss Scothorn of her posit
| unttarmyas not an act done in fulfill ment
e she accdmteed nsheumeht in suit being
| uabl e icoonn,s iwdesr anot hi ng more than a pr omi
he sum of m@Omaiyndrhielry,i ns mamemr omi ses art

u
n
u
t
n when put in theKifokpgaorfi akBv.d il asysl@wry ;
I
J
r
e

D@ O

ps ,v.2@bhBRd[pNsJ¥.hjnst2dh; B85 Ghidels t5v0.3 ;Co0 X
ohns. [N.Y.] 145.) But it has often be

MORTVTODO<KS<YL "DOVWYTSTOO~AOSITSTTODQAQ

X T 0SS P T 0T SULCDO®DT 0O -TO0OSSOCOM®M®D® OO

ur c h, coll ege, or other Ilike institution
pended oncoaoabkiedatcoosdi not be successfull
of a want o.fBaocmressi dverldReiNBihyiel olmat h Col | ege
Har t,| e6s sOrTeh.o mips8&&;n v. ,Me& O elflri@onh#dYy; Lombard
Uni ver $i6t ¥.n Sthos9 .cdsaases the note in suit is
of as a gift or donati on, but the decisi ol
expenditure of money or assumption of || iab
promi se, constitiutciesnta vadis isdeéewestainon uwsf ft ha
true reason is the preclusion of the defer
deny the c®nmcsh deeaemsobho be the view of t h
supreme court ofSimpwanaftgenlel tadglea.of Tuttl
596 where Rothrock, J., speaking for the <co
Where a not e, however, I's based on a pr
objects referred t o, it may still be
consideratiball appeas fthats the donee
revocation, entered into engagements or
promi se, so that he must su.fTfhers li®ess or
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based on the equitable poneeipbdbei nbat,
obligations on the faith that the note
estopped from pleading want of consider

d i n thei meamsenyded10. P&anst . 17, 2 At
was an acti omatoinom thnotae aoh areint asl ea ol
: AThe wekmacyt siese tfhra®Riypetalsse g a SBr Pt e &g .
ontract of the kind here involved is e
the groundigfnabnsdalderhtatsk tbnegeinn hteh &«
note given in expectation of t he ¢
any contract binding .Hulhhsteovserve,
Eng. GBmt WwWhen 70Be ipaypecesidhaomgeso hh
nt age, in reliance on MchCd upreo mi.s e,

a
3 Mriust&®658.1410GIAr vey

O aoo»
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- - STS RO :T#
thJO
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seIs~"r0sT
TSt 9T
o wnwostS

o o o

B<%

rr- the circumstances of this case is
o hepr def eceant from alleging that t hi
of the essential el emdmtesofoppeval.i
is is defined to be fia right arising
i nduodd poasahitarmoge in accordance with th
party agai nemMr whPomerhoey haas fadrlneule:
i nition:
estoppel is the effect of the
ludedy poth at | aw and in equ
t perhaps have otherwise exi s
or re dy, as against another person
conduct, nd has been ploesd ttihoenr ef boyr ttoh ec hw
who on his part acquires some correspor
contract, 2Pronoefr orye meEdQw.i 8@4)Jur i sprudence

[E According to the undisputed proof, as s
pl aiwiatsi faf wor ki ng girl, holding a position
per .WMeek grandfather, desiring to put her i
her the note, accompanying it with the rem
work, ahd wbatd not be obligbd sBogweskedny
t hat she might abandon her empl oyment and
whi ch he. pleutitsleedlss desired that she shoul
bywhet her hei gli@ntirr @loy ,centtain that he con
her part as a reasonabl e . Hadi pg oibratbé et comas |
influenced the plaintiff to alter her posi
being paid whkeen dgruesslivt iwoeugudi t abl e to per
executor, to resist payment on the ground
consi dé€éhatpenition charges the el ements of
evidence concl us.lvrerleoyr s sit ratbd ri séhreesd tehtemt he
not have belenveprrdeijcutdifcoralt he defendant woul
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[ 28 The judgment is right and is

AFFI RMED.

—

Ques

i ons:
1.Was t her

e consideration for grandfather 6s

2The purpoose afdtfhendtictri ne of equitable
is to establish dradememihal ¢fy, f abe dobctria
person

(1) makes a statement of fact to anothe

(2) the other (a) r eaemtn adfl yf acbt), reend es

(3) the reliance .results in some detrim
|l f the person relying on the statement of
the person who made the statement. may not
A fine examplGdiissvblaenzaSB5Y(1862), i n whi
Wright, who ran a storage warehouse, sighnec¢
received by Wriightt ftrheem Fortd oduced Ford to
who wanted to borurpow rnaamey nandhet.dwapruethouse
reliance on Wrightoés statements, Griswold |
an assignment of the  WhannFondWfagheds t wa
Griswold came to WrWrgtypgeh uoed otl d egitve h@r igs W
grai n, so Griswold .Ouned eWreingemtt fodr coomrnvvee rss

e

of donhinnidoenf,e nisfe ytoou Qreicsamoll ddés sui
t hat he had none of For dbésqugrtaaibn ,e beustt otphpes
because of Wrightoés statement in the wareh:
gr awrmi ght was thereafter unabl deny in
Griswold was relieved of the r nement t
el ement of hi,wwhicohvkeasi&nisa@wplh hei ndi ng
t heaqui € ssb baepopelli ed ?

h
h e to
I equo
dt 64

B3Equi table estoppel, as set forth traditio
to theRifalkWhsy @Botih si derl [tolwda ng | i mer i ck:

Kati ebs grandfather promised some money,
He said, AYou shouldndét have to work, Hone"
Whereds the statement of fact

That he coul dndét retract?

How the court found estoppel i's funny.

0Stacey S8V EQRIoavslsO ho3f
4. Eveneqiufi table estoppel did apply, woul d i

51 Ri c kde tftfserr &&mt Rseym@owl 3t on
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6.MsScot hornés | ost wages during the ti me
i nt er eshtoupladi dshe recoversttire $H20 flaees aimotu

notde, OOl dm asking you to specul ate here o
you should |l ook back to the note on contr a
i's most just.)

Restatement (Sec®®dd) of Contracts A

NoteThis section is Rheketetss lats. oMecl atalsmessn s
Keyme v..IlGobohstona | ong | ine of cases grani
rel i edbamgdiomedr omi ses | eXo meo oA 9t Ohdess ed rcaaf st
i nvolived @romised to charitable organi zat:.
Awoul d promiasegidhurocfth $100, for instance,

meeti nBBwowdae al so obtain pledges from 49

reliance oninhbupheddgiglse dlygrch had begun «L
often held that detriment consideration ex

the promi seBwmahse bprnaminsge was <cl early givel
exchavhgeen contractgrtscshibbégans t@odclcari fy con
in the second half of the nineteenth centu
t he anomal yBeadhausd hrey @ame di sagreed with t
some new formulation oésdoicbei heewassa&eces
would no |l onger fall confusbSegtiyomnderwaéde
t he .Sasnwlet Wil |l i stonprfamisss ocroy ineesdth @ ghped 19 20
treatise, to .Hlestiabetymeeddoeaguas that A 90
only be applied to family and charitable g
readings show clearly that courts have not
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Questions:
1. Does A 90, as formrmuloatredckegemel vyitAot gi Ve
Ki r kasntha,tSiceot hor n?

2. Un@6rshAoul d Kati $s5B3@ot hos2w@a@g@®sa®r
she was promi sed?

John GR@RIOEJPy HEALTH .RILOABNL, | NC
Supreme Court of Minnesot a
30. 114
OmsS, Justice.

[ ¥ Pl aintiff John Grouse appeals from a ju

Pl an, Il nc., in this action for damages res
of fTfere narrow i ssue raised is whether the

Grousebs complaint fails to state a claim
Vi ew, the doctrine of promi ssory estoppel
therefore, reverse and remand for a new ¢tr
[ZE The f acttso rtehliesv aanptp e a l are essentially wu
graduate of the University of Mi nnesot a S
1975 as a retail phar maci s.tHeatwoRkeldt er

approxi mately 41 hours Garouvwsee kd eesd rrreidn g np
in a hospital or clinical setting, however
increased compehsatihensamihebenéfl®3F5 he wa
Heal th Sciences Placement ea&afibewas sbdekiUn
a pharmaci st.

[IE Grouse called Group Health and was tol
appli.dlatidod so in September and was, at tt
EI'l iott, Group He.aAlptphréosx i hait efl yPIRla irweiaeickiss t1 a
contacted Grouse and asked him to come in =
Group Heal t hds . SGemkeerrag eVkapnlaagierre d company

procedures as wellFodd owalngr y hasd meenémhigt G
spoke witwhé&ltobbd him to be patient, t hat

recent graduates before making an offer.

[4E On December 4 1975, EIl'i ott tel ephone
of fered him a position as a pharanaci st at
Grouse accepted but informed EIlIliott that
be necdédbaaryafternoon Gr ouse recei ved an
Admini stration Hospital i n Virginia whioch

of fEelrl | othtacdckaltloedonfirm t hat Grouse had r e:
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[E Sometime in the next few days EIlIliott r
hired, or was thi8kobhgr oft dlidimigm tGhatuseor
requirements included a dlkgroawbd echwaadk,t ear
approval of t hEl Igiemtetr at o maamatged t wo f acult
School of Phar macy who . Hechl sed cbot gatved
internship employer and sever al phar maci es
Theesponses were that they had not had eno

form a judgment .&£3 1l totthi di dapabi lciotnita<'t R
Grousebs application r eBgeuceasutseed Etlhato thte wnaost
to supplyg mefavenabl for Grouse, Shoberg hi)
position.

[E On December 15, 1975 Grouse called Grou
was free tB®l Ibiegtitn iwofrkr med Grouse that s ome
Grouse compl dimedtpobo Oh Group Health who e
ot her .Gxootuiscen experienced difficulty regaini
suffered wag.tlel ossmmmascadr ¢ebubt suit to reco
judge found thaacheohatl aotl atmted an

[ZE | n our view the principle of contract
est alptpeleffect is to Iimply a et rHagtesi n | a
& Sons, | nc.30¥. Mintnc.he2l7l15, .@1 04 dNefVWa c2tds 5B (
contract exists because due to the bilater
commi tted to performance andTl hteh ee |pernoemmitsse s
of promissory estoppel are9@EHOpet2ed i n Rest a
A @mi se which the promisor should reasor
forbea*r*sanet he part of the promisee and
action or forbearance is binding if o
enforcement of the promise.
Group Kepawth hat to accept iIts offer Gr ous

empl oyment atGrRiuckt @om obppt gy gave notice t
informed Group Health that he had done so
Under these <circunmsutsancrest itto woall d Greo uupn
promi se.

[@E The parties focus their arguments on w
which is terminable at wil/l can give rise
repudi*@t.€édoup Heal t h ocgonnitteinodns otfh aat craeucs e o f
these facts would result in the anomal ous
report to work the day before he is sched
empl oyee who is dischar.gMd oafnt earg rtelee sfiinrcset
under appropriate circubmetthdcappivg bekbknewad

empl oyment has begun.
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[ 9E When a promise is enforced pursuant to

breach may be | i moRelti afs miatgedadb eted régmages
measured by the promiseeds reliance.

[ The conclusion we reach does not i mpl vy
whenever he discharges an empl oWhat whose t
we do hold is thate utnhdee ra ptpheel |faanctt sh aodf at hriisg
woul d be given a good faith opportunity to
respondent onceHdewavasn otn drhley jbéni ed t hat
resigned the positiom thle aflirremadgf fherd dwhinc r «
tender®idnde m as respondent points out, the
have been terminated at any time, the meas
would have earned from redpaenderbt haes hwehH at a
in declining at | east one other offer of e
[ L Reversed and remanded for a new trial 0

Question:
lWhat would have been Grouseds expectation
2What woul d haveanceee nd aGnaoguesse?®s r el i

They offered a |
But soon after t
Grouse yelled, i t I 6ve quit,

And youbve hurt a bito;

The empl oyer was therefore estopped.

at their shop
dro

b ,
e offer was pped,;
u
e

0Stacey S8V ERIoavsksd ho3f

Frank LEOGARDI OF WOM@OLY P 8
District Coblorotl DApsgEealcttof
715®d1007

POLEN, Judge.

[ E Frank Leonardi, who sued the City of Ho
his prospective employment with the City, ¢
fi nal judgment whiilclh ehnepl ldo ytrheantt tdhoec tarti ne bar
| ost wages. -alplpeeaCist f romo stshat portion of
awarded Leonardi $10 in nominal damages.
reverse onsgphpealitydbs cro

127



[ZE On October 26, 1995, City orally offere:

the city manager at an annual sal ary of $4
City confirmed the offer via a |l ateer, dat e
the period of employment. As acueseht of t
empl oyment the morning of November 3, 1995
city manager on that same date, gave writt
of f etrhatAtmeeti ng, however, the city manager
not offer him the job any | onger. Thereaft e
empl oyment .

[IE Subsequentl vy, Leonardi sued City on t he
Arguihmg ©€ity should have reaso-wably X pec
empl oyment would induce -wi mltemhmd)ymdnmts t
sought |l ost wages.

[ 4E The trial court found th Leonardi rel
to himedet rIt determined that the reasonabl
of Cltyés ctions was $90, 400, representin
November 13, 1995, the date his empl oyment
through ta&ale. dMdwerotfhdlress, iiwiheél dlotchat ntehe
barred an award of such damages. 1t, thus,
but di d $lwsr chomimal $dg mMaaSe s#,% xaanbdl e cost s.

[FE The basic el omgntestofpped omires set forth

(Second) of Co@MoOy&@&cwés cBecstiades
(1) A promise which the promisor shoul d
or forbearance on the part of the pr omi
i ndeas such action or forbearance is bindi
by enforcement of the promise.

The character of the reliance protected 1is
The promisor is affected only by relian
and emdmtrcmust be necessary to avoid in
l atter requi rement may depend on the r
reliance, on its definite and substant:i
sought, on the formadiity madéeé, whn cthhd he
which the evidentiary, cautionary, det e
form are met by the commerci al setting
which such other policies as the enforc:e
ofnjuust enri chment are relevant.

I d.e hasis awdRd) G(aceéedndnCo. .$§47Geodat a

S®d91,924F1aB8Y.

" Both partiesconcededht Leonardi 6s prior andwilpThegepemct i ve empl o
rule of atwill employment is that an employee can be discharged at any time, as long as he is not

terminated for a reason prohibited by law, such as retaliation or unlawful disationinDavidson

v. lonaMcGregor Fire Protection and Rescue Dist., 674 So0.2d 858, 861 (Fla. 2d DCA 1996).
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[E While the courts of this state have app
di fferent cont exawer ewle amayv eFlmati dan deci si
expressly accepted or rejected the doctrini
case. AlthougGolLeé®emaCamp!| et,e¢ F8ilgBlddp9pSg s, | nc
(M. BLA993), argues Iltdhateddhgmri zeouatcabhoaes of
promi ssory estopp-wi |l incGoh éaleaunpnl ooty naedndtr easts n
concern whether a cause of action for pro
generally in the employments somtidxtr dro gphe
this case Thus ,Gowed ednoc ottt r dlell iiregr.e t hat
[ 2 Accordingly, we focus our attention on
facts similar to this case. Many of these
arpmpmi ssory estoppel -willali me nopnl Gayanesnd mivsien o f
Group Heal.t,h 3P06anN. W. R2&8 11)1,4 f(dWi nemx amp | e, t h
resigned from his employmewil!|l i nempl oameeret o
of fer Asiti tatstee itmet lef endant then revoke
had accepted it but before he began to wor
suit and the trial court dismissed the act
the statersupeeme sead and found that promis
[W]e ... hold ... that under the facts
a right to assume he would be given a (g:¢
duties to the safttilsd adefi oemdarit|recpoadeea
j ob. He was not only denied that opport
already held in reliance on the firm of

| d; aBaowerd v. AT & T, T886BnB! PldS &Walv el®&ich Ci r .
by Ravel o v.66laww®j8i5BZ868@BOE 3
[

[ @E Ot her court s, however, have reached a
circumstancesWhiFtoe w.x aRnpdhee BinomediB Ol Laboc
F. SudPp2 (D. S.&€ff @6892YP98 FIo923) 1 0tlle (deé¢ fherCd:
had revokedwialnl oefmpelroyniemtt after the plaint
by quitting his job. He subsequently sued
estoppel, but thmatyijaddgmoemt agmami £ dc lsaimm.
di strict court affirmed, hol ding that the
apply to his situation:
The Court bases this conclusion on the
for an indefinresetducttons wnhnthheoempl c
terminate is illusory s-wntk ampkempimemnger
has the right to renege on that promi s
determining factor in deciding whether
tdnory of promi ssory estoppel i's the re
rel iodheeCourt finds that reliance on a |
wi || empl oyment iI's unreasonabl e as a ma

creates no enf orodealhlee ermpd lotyse ei mtfhawort I
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to collect wages accrued for work perfo
cannot establish an essenti al el ement o
estoppel, the Court will grant o:nummary
this clai m.
|l d at-2@Q2@9nt er nal Ci tHetiinaon s zo mi.t tLeadv)r ;e nxzec dJr
19Wi 2d6 0,6 319. W8 11 99 5
[9E Despite this case | aw, we need not |l oo
Restatement (Second)deoft h@dntLreaontag dtidsc ored i
of fer was unreasonable. Had City all owed L
terminated his empl oyment i mmediately ther
Similarly, had he not gay dr halssopraoul dp olse
terminated him at wi || . In either scenar.i
promi ssory estoppel would allow him to rec
[ ® Accordingly, we affirm the trial <court d:
all oweelcawer the damages he sought. We 1 e
nomi nal damages and costs. Wi thout any act
the trial court to award any damages Or COS:S
we concludda tehre etdr.i al cour
AFFI RMED in part:; REVERSED in part and REI
enter judgment in favor of City.
DELL and GUNTHER, JJ., concur.

Questions:

1.1 have Bbeveanlpwpuso that we can talk about
bet ween atn@dr suWleate pol i cies mogbhobsadt e r
readhed nar di

2What policies might | ead Growsteo choose th
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B. Unjust Enrichment

WHORWOODGWBBONS B 7
Queenbds Bench
Goul ds b4o8r ough

**** Andhet opinion of **t*hewawhot bhBatCounsomuch &
[ pr omi se] was made by [ Gybbons, ] by whom
consideration, and that it is a common cou
by whom the deptwitshduwute,any Weli*&smdi n consi

Note: What? No consideration?! As you might
whet h®&h ot wleiomdle of cases would apply is ans
transactdebtraised a

| RELANBI G@GI(INSB 9
Queenbds Bench

Cr.B1125
Assumphse tpl aintiff declareth, that whereas
which came to the defendantds hands by [ hi
promised to deliver it wudowmpaoareqtulesstde dlhar al

oOLee [for the defendant] argued the actio

plaintiffés possession, fberabaddahdr peoperty
Tanfiel. i Teomhitelad)] agr éedae¢e hahbheéewadsa ento wer e
consideration of the promise, but a dog i s
and the | aw regardeth it as any other beas
four ki nds of dogs whi cfhasthd f )] aw hmegadds
comphends a greyhound***a**s*paAnideli tanvdhst umt
adjudged for the plaintiff.

Questions:

1.What fdeorease meaaru? a(eUnl ess you speak Latin,
Latin or a | egal di cfeonaetymaawmmnde notkaug ttHh
casYeshokhowhatne awlseyroammomeo |l ass. )

2.Wh a't is the consideration in this case?
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EDMUNDSARRESY 3
Queenbds Bench

Dal i10dn
[£L Wi Il Il iam Edwards brought an action on t
Edund Burre [sic] & Margaret, his wife, ad
of John Sidwel |, her | ate husband, and de
consideration hat the plaintiff [ Edwards]

t
undekr ttom pay to him*[ Bdwdardsa] , 404 he pl ai ni
evidence that h®&WrhgntJubei tesfatorhdd0Queen

the jury: i f it be so [that] the plaintiff
t henpi af, because the debt is an undertaki
[P But note that i1t was said that this 1is
Bench, because in the Common Pl eas he woul
it is not sufficieentbetcauprovert hdedaelkrtbtalhe
action for debt and not an action on the

suffer a man to have an action on the <case
and al*sb*t hfeordebt or i f sheiftthtbert cif ediste@an Je dw:
could [wage] his | aw, and by an action on
s o, which .Asd[nbeérefighe ]in the Common Pl ez
undertaking.

Questions:
lWhat facts gave edsessot Si Havwat ds?i ndebt

2What does it mean to wage | awZahfl you dor
read again the first essay about the histo

Notoem t he Ancient History of Unjust Enrichm

Edmumds ak nwewd ci tatdroinc ailn rtehceo r ldi sotf a mar v

bet ween two English courts, tH{dh@ommomstPl e
sign of the feud is from a report by Just
continued for at NHeast bda8eimhpansiPheant€i hadob
traditionally retained sole jurisdiction o
conservatEael yubhenber y6the (then) Kingbs
grant relief i n assumpsit onctaomsinhdebwol
Assumpsit had traditionally been a Queeno
brought in the WagmmomfPIlleaaws ,watsoanot avail at
in assumpsit, so plaintiffs began to shift
Pl daos t he Queends Bench.,Thaencofmmom dd kktast g ua
saw that i1 f all/l l itigation for debts coul d
would dry up and assummN®i tonlei iisgatuiren jwsedl
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mmons Pbeg@mosed this result, but conservat

w worked well i n actual pra8&8yi bavpngbabl
evehebpéhs swear with him, a reputable (
its broudht hibggvedsd afesr amy anlyfonwa geelrs eo,f f o
w was unavailabl e, all eged debtors woul
met hing aristocrats wouThkhe CommempePleas a
pported those whojdrg paamaprtvhbépi hhdebt
aintiffs brought what would otherwise be
eas insisted that plaintiffs allege that
e debt, the debtobthal $e@eaptomiysedind i may t
omi se, the Common Pleas could justify ta
wageThef Quaeends Bench, on the other han
pl acing debt wlihohu gahs stuhBep s@ube eanedjsu omesd t ha
ditional promise be pleaded, they held t
nclusively, so that no defTehnidsa nmo vceoul d
sured that all debt cases cawlyd elxd rkmar oug
omi se was.The fadt¢egmaden of an extra pro
eading could be a mere fiction, and no Q
r a |l ong ti me, the Common Pleas could d
achbefdemmnt s coul d appeal a Queends Bench |
ich was too expensi ve, and these cases v
iMmMhen in 1585 Queen Elizabeth signed a | a
e Exchequer tBxchdaqueorge@thaembears ttoherevi ew
eends Bentheyjedgemeat more Common Pl eas juc
dges, so the Common Pl easThvei eBaxsc hheeglude rs wa
amber, in order to do awawyeweart fredt hteh eQu €
mmon Pl easd own prior practice of al |l owi
bsequent promi se was alleged and al so prc

al | could be.Tlhi cuplotsiitmoasswmpsinued i n
gorer wuntil all the judges on the Common P
ither died, were replaced, or changed the
nBy 1605 all the judges had come around
cause téeckKimwgéw Bri umphed, the class of
caped consider a¢ s oatplsed rreeaqgcuhi r&me nal od an
omi se increased and expanded in their owl

ri chment cases, sennwhi clonsaedtioathiepm o ms
| dgned he si xt eedeabht ecdeendt utroy, b o ngWee aaded and
notdebadldlayi,t but the t hloeadghmmi shei mekar f e
ses in this section.

you caen hsaevee tahactl asms of cases in which b
t i n which neither promise nor consider at
is came about as a result of a jurisdic
urtos pr efterrieanlc eo vieorr waa gjeur yof | aw.

133



GI KAS V. N1ZLHOLI S
New Hampshire Supreme Court
OMN. H7,7A2d7 85

KENI SON, J.

[  E The mai

n n this appeal i s whethe
may recover it
t

[

from t he dtdBryed hveh o rteeart miwrea tge
of authority recovery iBse bealrimawme d6.9 Arerdde 9 2
587 (N..The h84D¥% for recovery is quasi C ont
it i's unjust for a donee itsoRersdtadiemenhe f
Restithud i oomment c
[ZE I't i s not necessary and in the natur al
for the donor to give the engagement ring
marri age wausc ht oa ecrosnwdeptl i @ may faeti mr | mpos
in order to preveft Canpeaebll nkentrhQcsh Melails e t h
defendant did not testify but there is evi
which it can be found that tthhee eexnpgeacgteerte nt
marriage and was given only as such.
[ IE R. L., c . 385, S . 11 reads as foll ows:
MARRY. Breac of contract to marry shall
recognized by | aw, and no ad mttiad m,e@ds uihtercrf o

This statute although copied from the Mass.
1941, c¢. 150) before any interpretation of
Consequent!| yThihlea wletc i,\s.i3du8e [iManti senreef s s ar nby
bi ndi nTgh eh esraeme i s equally true of the broad
const rAunedd ei nv,., X&P | Amp . Di v. 884 affirmed
Curiam, 28I8t N.sY.t a8 thheor y-cafl |telamthee acdses t
statutes not only ©bar actions for breach
proceeding which directly . dmdiendithadt vy eavr
gifts in contemplation of marriage may no
enri chment mayt.ieedorseal ts of these cases
uni formly criticized as bEAhguahnSocegesnrgf
Amer i c8m5LEdw Y. Law Revision Commission, R
and St1@Odi7TEP-34.7

[4E | tasw not the i ntention of the New Hamps
breach of promise suits to permit the unj
property had been transferred while the pa

To so constrwédtihe ¢$wDatpwetreni wot he unjust e
statute iIs déayipamedctiy poevemti s reason New
similar statute to ours has refused to fo
deci Maodmesv., A2 aAaindd 4788l fdMNef &r. tlhe view ad
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by the Restatement, Restitution, s. 58 whi
ring where the engagememheis iter mobhhted b
| egi sl ative history of ourhest anag el twhwaah
cont emp**adt ed

LOWE v. (QIUI NIN)
New York Court of Appeal s

27 N.Y.2d 397

Chief Judge FULD.

[ £ The plaintiff, a married man, sues for t
ring which he gave the w"Wefiemdamdmi e Ocd oWwe (
when and if he became free; he had been | i
and they contemplated a divorce. About a

defendant told the plaintif fmattheaetr samha Hhad i
decided against getting married. When he
suggested that he. Chinalihced Phethel dwyeddt
di scussion, he brought this actisam to reco
0off60,00Q@s asserted value.

[ZE Fol |l owing a motion by the defendant for
complaint and a cross motion by the plaint
causes of action for frauandumjeecset vewdr ioch i
court at Special Term denied the defendant
The Appell ate Division reversed and grant e
summary judgment against the plaintiff.

[ 3E An engagemetnhte rnantguriid sofi na pl edge for t he
****and, under the comMmdn |leaw,t iitn vaa sc asset tw
i mpedi ment exiodsttheadt ,t oi fa tnhaer rrieacgiepi ent br ok
she was required, urp onng doenmatnhde, tthoe orreyt utrhna tt
a condi t*ro*ntadwegvidrt, a di fferent result 1is ¢
one of the pAmtagseememtiartroewgarry under su
void as agai h**t, parbdoitictsmodeide yor rendered V¢
fact that the married individual contempl a
conditioned on proxdr8meerd oh sShehdreasoai
few courts which have had haoceeashielnd ttoh ad o n
plaintiff may not recover the engagement r
given th*e*wdmasAr mint age (25 MWog&nW 672, supr
which is quite similar to the present case

dec!| ar6e8d8 8(5p p .
Ax * * if be admitted fo
nti

it he sake of
did agree to marry [ pl ai

r t
ff] appell an
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*in consideration of such promise, Suc

void, as appellant was, at that ti me, a

married6@&@an. [ p.

* * *

ARegardless of the fact that appell ant

deceit, we are of the opinipehlahats unc

claimed cause of action is based upon at

and that this court should not I end its

6 8] 50
[4E There are cases, it is true, which refu
handlismvoked by the coudwhkennthehecandwredt dree
upon is not Adirectly relat®dbuod iheisubj .
di fficult to see how the delivery of the r
be deuvemeedl at ed to thkhecentancbetoomposygi bl e
the gift of the engagement ring was part
agreement to wed.
[FE Nor does-bseodtitdre &0 vil Rights Law creat
pr ovi si on, enacted in 1965, recites in par
shall be construed to bar a t**gwhewof actio
the sole consideration*f*owaactlboet emphated of
mairage which hadhatot sectciuom e da st , however
connection wi whishdctefdrc8@d the abolition
promi se.Stec tmlaormwads0 added t o overosempd sdbenci si o
v. Dry Do€cR93FBaM. YI ne6&6), in order to make i
any i mpedi ment to marry was entitled to th
woman, even though breach of promise suits
policy. Goteds Res agaovMiaPad3. 1,2 1,4 supra.) This steé
however, does not alter the settled princirg
of the parties to the proposed marriage i s

The order appealed from should be affirmed

[ Thi s -3vadde @ hsEH odhi ssenft i s omitted
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HESS v. JOBRSTON
Utah Court of Appeals
16B3d74Z00WL1775186

[£] Hess and Johnsto-Apsi arted4dandnwgi it himi dh
t hey deci dleahntsot oma rfreoyugnadg e me n t ring she | i
commi ssi oned a | ewehleerc otuop | cer apflta nonneed Itiok emair:
i n NoweOnpbdebrut mut ual ly decided that they wo
the wedding to ensure their finances were

[£] 3BAbout this ti me, Johnston told Hess th
wanted to go on some trips .dess waompldi éleéss
with theslessepegansby paying lay thaeiseupl
t o Al aseknad aotf*tihdeny i n September, after John

interest in traveling to France to introdu
there years earlier, Hess paid faor the col
Before |rRavimnigponHeéss paid the balance on
so that he could presentAfloédmstenhumwniimg iftr
France, Hess and Johnston twice reschedul e
2004 to May 5, 2005 210 BAc ttchbeenr t 200 0J4u,l yJohns
asked Hess to help puWHecshaso R A0dwid clde f or
the automobil e.

[£] 4 n | ate April 2005, without any forews
returned the engagqdmanmedr ihngn ttd aHe sssh ea nvb uil
wi fHess attempted, numerous times, to obtai

she refused to offer any excuse for breaki
B.Unjust Enrichment

[/ ]2HOe s s

0 compl aint ddexcierat abl sgest haot |
restitut
e

S

ion wunder a .tTlhe osrtyat ®f auncjluasitm efnorri
enri chment, a plaintiff musti( A) |l agbehatt s
conferred on one2)pearns oap ryenchiradtgiboern yort hken o
conferee pfdBlethenatceptance or retention
circumstances as to make it inequitable for
payment ofJeiftfss yvab & .ubb.b2sd 1238) (G448t aUt ahs
omi tAé¢d hough Hess has pleaded facts that
el ement s, his complaint fails to allege f a
woul d be i nequitable for Johnwst opmaymemtet ai r

[£ ] just enrichment occurs when a person |
t hat in justice and lraogqwevé§t |Jbhed onagc tt ot hmanto t .
benefits another I's not I tself sufficient
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Fowl €ayh0o554 P. 2d 205M0n2l9 o(rUtheemelfd a66) t hat
Aofficiously or gratuitoudelfys70Qr RIi 23theat al 2:-
(quotati .An pemistotned)ct s gratuitously when, a
benefi twasither expectation o f a return b €
s O
€

consi delrdat i dBsA®Gpreviously discussed, Hes

all ege that, at**thaend imendayef ovractaltd omeshi c |
he i ntended anny tuhnicnogngddiiHedorm ati cahmeant of t he
is the intended purpose of a gift, [therefoc
[the donee] to retain the gifts she recei v
some other circumstance. o0 6 Cooper, 155 Ohi
Thus, the benefits were gratuitously best.
properly dismissed Hessods unjust enrichmen

Questions:
1. Woul d Ed mudmdian desf rvec oBBvaearr ef rom Barre under

2Woul d Kati eRiScckeetShntast meobbver from her gr anc
e s tuantdeehti lse or y ?

B3Woul d NiNhoh aawrfiveedver under this theor)

PROBLHEHMSuppose you own a home in another ci
you recei veTlhae pchaolsledrceslid ol | owi ng, t hen han
Bob t heYouari nhceuse in Waco is an eyesor e! I
you .@ubsitl wanted to | et you know! Bye!o A w
Mu s t yo?u( Tphaey riutl e i nasadveenliclkae | eldi € hb 0

i nter medWh &t ¢odfof el $ne aoru3)

COTNAMNIVSDOM ETO9AL
Supreme Court of Arkansas
104 .56W

[ E Appeal from Circuit Court, Pul aski Coun

[ZE Action by F. L.agyasdem andT.anOCathream, adr
A. M. Harri son, deceased, for services reE€
defendant 6s intestate. Judgment for pl ai nt
remanded

r
o

tf
find from the evidence hat pl aintif

F Instructions 1 anaf 2pl @i vteinf fag, tdre i as
ou t i
hysicians and surgeons to the deceased, A

[
y
P
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foll owing the deceasedodosndemagwory oo saverleied
then you are instructed that plaintiffs ar
sai d A. M. Harrison such sum as you may fi
compensation for the servi cpeosr traenncdee roefd .t hie2
operation, the responsibility resting upon
experience and professional training, and
upon, are el ements to be consisdoenraebdl eby y ol
charge for the services performed by plain

**x*x Hl LL, C. J. (af*t®er stating the facts)

rst question i s as.Aso itnhdei ccaotrerde ct
he f arcitsso nar ea ptphedtl aMnt.6sHamt est at e
r, receiving serious injuries whi
ition the appellees were notifiec
e by some dsipfefcitcautlotr ,0 paenrda tpiea nf oirnmeac
, but they were unsuccess.ful, and
appell ant s a AHarri son was never C
endeentdi d not a couldd ynoassernpréesstheons
he apidel Waes wi 't ut k nokhvd wal\geer ome rwei il flu |l p oc
enevol ent may h e been the intention of
ontract by implication of | aiwn awoidér htawe
ain tolAepeetamery.s right i n saying the
ustained by a contract by implication of
r
S
I
;

y s
nd
h o
av

c

TS VLW OTTT 40T ®D

c
-

ul e of | aw, for such contracts are a
pThegnae e
d be calll
Adt s2Paly e

usual ly coaMolred piriomeelril egd t e
ed fAquasi coS¢ekRxzgsOOMm@T Aco
on Clomltracts, A

[FE The followin@cexaebf.I6HB,@oamre peculiardl
applicabl e here:

We regard it as well settled by the cas
many of which have been commented on at
defendant, that an insanerlperbBemeftanofi d
sense and reason by the sudden stroke of
i abl e, i n assumpsit, for necessaries f
t hat wunfortunat e.Aardd thel prleeassso nso nudpiotni ownl
rest oar droad, as well as too sensible a
any deductions which a refined | ogic ma)
in such cases there can be no contract
mi nds of .Tthhee cpaasoetsi ephuet grtound of an i mpl
and by this is not meant, as the defend
actual oclhat rasf an actual meeting of th
actual, mut ual understanding,dto be in

circumst anaciesutbya tchoentjruarct and pr omi se,

139



by the | aw, wher e, i n point of fact , t
understanding, .ahd def earod apnrtodnsi seouns el
usurpation for t hteercooufr tl atwo, htohladt, tahse rae
and a promi se

or

, when all the evidence in

contract, n tlhte isse ndboluabntclee sosf aonleegal f
and used for thlef siatk ewaosf oirbieg,irneaseltya iunsluyr

it has now become very inveterate, and

Il Il lTustrations might be multiplied, but
when a contract or promise implied by I
thing i sameantracomin facThewbeitdencexpr

of an actual contract is generally to b
by the parties, or in verbal communicat

in their acts and bonductheooaosidemetdanaoe
parti cuA acronctasaect I mplied by | aw, on t hi
evidence I't has no actual exi stence. I

| awhe | aw says it shalll be t aokent that t

of fact, tferceouwasse ntohnies i s not good | og
sufficient reabbni s$hatl egal sfnoti onpuer e
support on a plain | egall foblti gneetrieont,r uaen,
woun alt be .Tah efriectiisona cl ass of | egal righ

|l egal duties, analogous to the obligati
which seem to be in the region between
on the otheforanhetapphlcation of a r eme
either by actions ex coOmhdraocmmormr!| awt i
supplies no action of duty, as it does

t he somewhat awkward copnltyr itvhaen cree noed yt ha
assumpsit where there is no true contra
[E This subject is fully discussed in Beac
639 et seq., and 2 PAQme phaLeonitmathe,| §wWwlo
comacts was consiLeéevi sd Vi5n LAE ke s ¢ladsle, o8f7 S. W
I n its practical application it sustains r e
services for infants,.2i RagreopelCosonsacandg
897,. 9An6d services rendered by physicians t
by reason of injury or sickness are in the
incapable of contracting,Raawlh va,s Héwvwman as :
Ga M@Oywe v. .K. 700f NP E. 111, 17Bhe&N.cour 63, 6
was therefore right in giving the instruct
Judgment i's reversed [for reasons not di s«

remandlehde ciomguopi ni @ nWadld Batitsl emant ed]

Questions:
lWhat ©policy supports.Haequsonngof plalys medcl
t hegvceorns @ mptag/ @
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2Why should this case be |Iimited to medica
(ahdbtceabs e stoed) Mi
3Doesndt thisHamrarsieson ®@d artieghMir t o aut onomy?

4What should be the measure of damages?

Deadly injury
No consent to operate
Benefit to corpse.

0 Amy He2b0elrit |,
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Chapterni nh t s
Bar gabefsenses

The casesgsptienr tahnissweGha he foll owing question
on the bargain being roughly equal I n valu
bargain | ef?l st osotmee spartt ioePlSYg w smi gphrti clee r e
surprised at atnlseveandg wearn, qetstti @n you must
in thi.dlookapfet h&mcihs stmtemaint of. | aw in t|
But their doctrines | eave in the |l aw a str
Al ntroducti on: Limits on Bargains?
HAMERS VM DWALYS 9 1
Court of Appeals of New York, Seconc
27 N.5B

[  Appeal from an order of the gener al ter
judici al depart ment , reversing a judgment
speci al ter menkost hef fciocuentoyf cChemung county
OctobemMmhel®8@ainti ff presented a claim to t
Sr . for $5,000 and interestSher amquhe et ht
through sever al me sineem aB.s i.§thaereyw,t a2 dnr b mi Mo |
rejected by the executor, this action was
[ZE |I't appears that W lliam E. Story, Sr.,
t hat at the celebration of the golden wedd
moeh of W lliam E. Story, Sr., on the 20th
the family and invited guests, he promised
drinking, using tobacco, swearing, and pl a:
bec®me years of age, he woluhled npeapyh ehw na stsheen tse
thereto, and fully perform®Wbdenhéeéheondphewn:
arrived at the age of 21 years, and on the
uncl e, gi mfior mihnmt he had performed his par
thereby become entiThedunol ¢ hrre saimv ed t$the O
few days | a6t br dagndfolrebheary, he wrote an
the following letter:
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Bufl foa 6A8¥.5

AWVE. STORY, JR: " DEAR NEPHEW Your |l etter
hand all right, saying that you had |
several .lyehaarvse angpo doubt but you have, f
five thoushbhngrdomils allsd atshe money in the
day you was 21 years old that | intend f
certNawn Wi llie, | do not intend to inte:i
till 1 think you aretktapaddreroft hatkitnigme
the better .itweould pbeasegemg much to ha
some adventure that you thought al/l rig
The first five thousand doll ars that I
wor k.lt. did not come to me in any myste
speak of this is that money got 1in this
gets it with hard knocks than it does wl
you have manar naTyhehts nmpomney |l gou have ear |
easier than | did besides acquiring goo:
guite welcome to the money,;l wape tyou wi
| ong years getting thiNowitodetphims waiftklr
be satisfactory, | stop.

Truly Your s, AW. E. STORY.

"P:Y® U can consider this money on intere
[3EF The nephew received the | etter and t hel
should remain with his wunclomdini acosomndande
| ettThResuncl e2€fihedawpnolf8Bd&an uwahroyu,t having pai
to his nephew aff$,p6f6ti oheoksthe said

PARKER, (after stating the facts above),

[4E The question which @molwykedundel morstt Wil s
and which |Iies at the foundation of plaint
by virtue of a contract defendantdos testat
nephew William E. Sftiorr sy a y2idr, b hotnh eh i su m waefn t
thousandheoltlrarad court found as a fact th
186*FF*Wi |l liam E. Story agreed to and with )
would refrain from drinking yiingguoaar dissi arg
billiards for money wuntil he shoul d become
E. Story, woul d at that time pay hi m, t he
$5, 000 for such refraining, toawdithathe s
he 6in all things fully performed his part
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[FE The defendant contends that the contra
support it, ankdde ddheertfortehati nvlaeé i gr omi see
the use odbdcguowasanmott harmed but benefit
was best for him to do independently of h
foll ows t hat unl ess t he promi sor was ben
considAraonoanti orf,ouwldieadh iwfouweal Iseem to | e
controversy in many cases whether that whi
was, in fact, of such benefit to him as t
enforcement of thé&upghomi & andts cloggneeimenat ed
i's without f oumnmdat iEoxnc hiemquehe Chamber , i n
consideration as foll ows: O0A valuable cons
consist either in some right,6 pianrtteyr,e sotr, pr
some forbearance, detri ment, |l oss or respo
by the other. 6 Courts owill not ask whet he
does in fact benefit the promi sleuee otro a t hi
anyodne is enough that something is promised
party to whom the promise is made as consi
(Ansonds Br3i)n. of Con.

[E 61 n gener al a waiver eet ahyaheghkrrpght
sufficient consideration #dd a promise. o6 (
[ #E 6Any damage, or suspension, or forbeara
sustain a pr@m6de.hdé edkKkent, vol

[@E Pol |l ock, nncdntsr avotrk, opage 166, after ci
by the Exchequer Chamber already quoted, se
description is reaCodrysitdther amoisoni mepams amdt O
one party i s eprodfhietri nagb aansd otnhsa ts otnte | e g all roi
l'imits his |l egal freedom of action in the

the first. o

[ 9 Now, applying this rule to the facts be
occasional laynddrhaen kh aldi qgau dlrb,g&a |l righght heoabdans
for a period of years upon the strength of
forbearance he wWael degdveohi mp&éubDbe on t
may have beenupetgbereadet oflgt ess es usftfiincui | eanntt
he restricted his | awful freedom of action
faith of his wuncl eds agreement, and now h
i mposed, it is ofh permomenatncwehatchaearal $ yc pr o
the promisor, and the court wil!/ not i nqui
inquiry, we see nothing in this record tha
uncl e was not benefited in a | egal sense.

****The order appealed from should be rever:
Term affirmed, with costs payable out of t|
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Al concur .

Order reversed and judgment of Special Ter
Questions:

l1Does it matter tod tahidetcoumetmthewi i muechkd, or
benwhtsth hper omi sor ?

2What, actually, do .youmakenki s npfuacamids &? or

B3Woul d applicatHbompBotivhreagrerult eokesyl v i n
Kir Ristelye Wisl Itirsatnoppn dhypot heti cal ?

PROBLEMDU&ne 116s rich uncle Duane |1, for
promises him in private at a family dinner
ot her guests, that if Duane || awiclolhodefrair
and wusing harder drugs unti |l the age of

Enforceabl e?

BATSAKIS v. (DEMDTSI S
Court of Civil Appeals of Texas, E
22%. W67 3

Mc GI LL, Justice.

[ E This is an appeal froaei al jidgtmreindt oGo ur
Bexar .BppetiVyant was plaintiff and. appell ee
The parties will be so designated.

[ZE Pl aintiff sued defendant to recover $2,
annum from Aplredged,t ol94e2 ,duae on t he foll owi
translation from the original, which is wr

Peiraeus

Apr2jll9 4 2

Mr. George Batsakis
Konstantin#®nt Diadohou
Peiraeus

Mr . Bat saki s:
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I state by myhaeatr elsemdc ilwdd etrgday from

t wo thousand dollars ($2,000.00) of Unit
| borrowed from you for the support of r
and because it i's I mpossmyplewrd ofranrea t o
Amer.Tha above amount | accept with the
return to you again in American doll ars
or even before in the event that you mi
t hem ( doomh Inmayr sr)e pfrresent ative in America t
give him an order relative to this You

(payment) to the above amount an eight

paid together with the principal
| thaakd ylouremain yours with respects.
The recipient,

(Signed) Eugenia The. Demotsi s

[ Trial to the court without the interven
in favor of plaintiff for $750.00 principa
from April 2, 1942 to the date of judgment,

4
at the rate of 8P4 gient iafnfnuhma sungdarlf ectiedd hi s
[4E The <court sustained <certain special e X
amended aonrsiwgeirnadn which the case was trie
paragraphs . THe drndwearnd sVt ri.pped of such pat

general deni al ... and of paragraph IV, whi
.. .[ Tl he considerationumemomnin shedhupamn dr
plaintiff herein is founded, i's wantin
$1975. 00, and defendant now tender
tendered to plaintiff, $25.00 as the va
defendanntiffrom pbaet her with interest t|
... [ D]l]efendant alleges that she at no
from anyone for plaintiff any money or
of 500, 000hdt aabmade tiwmal oé ohe500am00
drachmae in the Kingdom of Greece in dol
of America, was $25.00, and also at sai d
of Greek money in the United States of

money ofedhé&tdbhes of America. ...

The [defendant ] all eg[ ed] t hat t he
delivered in the Kingdom of Greece on ¢
time both plaintiff and defendant were
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andatt hon or about April 2, 1942 [defenda

States of Ameri ca, but was then and t he
straitened financi al circumstances due

War |1 and could nandmpkepesteyoadntdecr emdn
in the United.TShaatt eisn otf heAmeiri c@amst ances
agreed to and did Iend to defendant the
t hat ti me, on or about April 2, 1942, h
the United Stahes oOheAmardcpl aintiff, kK n
financi al di stress and desire to retur
exacted of her the written instrument

promi se by her tof p$2y, 0t0O0 . I0Om otf heUns umdo
America. money

[ dE Defendant testified that she ditd receiv
is not clear whether she received all the ¢
bef ore she si gmeadcstHra nitesttn moeryt cilemar |l y sh
understanding of the parties was that pl ai:H
i f she woul d sSihgen ttelsd iifn setdr:ument
Q. [W] ho sugge$s2t,e0dd Ot.h0e0 f i gur e of
A. That was hroovm hteh ea skkeegds amred fige wi | | gi v
five hundred thousand drachmas provided
$2, 0®AMe®O® can money.
The transaction amounted to a sale by pl.
consideration of ttrhuemeenxt e csuuteido nb no,fi Htyhned eif nesn
contended that thd ndreeeacdh mash eh g dui drganewmal uendi
trial court pl aced a.Tha&lred ook $HhB0OpO@aomf
considerati onAwpbkeanalt aiwlbéenmatdfoncamsount s |
contention that the instrument never becan
Nati onal Bank of | 1Q®bmKid Bctk. W6 9V Bb5i ams
[E Mere inadequacy of consi.dterabRonJ will n
Contracts Cha%d,aiant vi50exas Char@SsMi an Missi
72,8301Tex. Ci9vg5 App.

[ ZE Nor was the plea of f Delflerna amft oonts iedkearc:
what she contracted f ory Téheec ocroduirntg sthoo uH er he
rendered judgment in favor of plaintiff ag
$2,000. 00 evidenced by the instrument sued
We construe the provision trerleadti ngt ttoha nrt et
8% per .Tahnenujmnudgment is reformed so as to
against appellee of $2,000.00 with interest
April .uchopadgment will bear mnuetebt at

paid on $2,000.00 thereof and on the balan
As so reformed, the judgment is affirmed.



Question: What facts could you add to Bat
t hi sapgpmpesar more just?

PROBLEM &#®mbol a v,. 2T2up pRl a789 (Wash. 1923),

and during théaf Akaska ngmberr osh year s, he
nsane and committAfdt eérn fPoourt | yaenar,s ,Orhleg oma s
d ound that his mining propé@€uppebahadobeer
hereafter . Thoeun dh aEdnblmd en c| os eEnfibroleands f or
dvanced money for Tuppel ads sTuwpppelta and b
ried t o o atihsaet nhoen ecyo usl d -orbettauirnn htios Anhiansek,a bal
e wast owilldn.chfgt @er hiamf ew mont hs, Tuppela pl
ou have alreatdfy Vetu gevbame $3060more so |
d get my prilolpepay Yaekteh whousand dol |
o poeEmbyol a agreed andThgavee yTeuaprpse | laa t$ebr0, T
covered his property,.Twppehawaskwadr hh salbd
pay $10, 000 to Emb&mapl husutelke Tuppset aésr
om t he Banaslayksiisst imesul t ?

B . Dur ess

Restat ement (Secon.dNhenf DQoretsrsa dtys Thrkak M :
Contract Voidabl e

Restatement (SeconWhewfaCbhmteatctiss Al mglope:!

Conastli dcarefully .Thye saerwt el g eemmp.lBeged by <co

e. yi | Aeldo!l,l erhe nexThe wowoc aResst at ement sect
togeSédetri on 175(1) defines duress as when a
by an i mpatopey the ot her party that | eave
alter@avarnwet hat definition, what are the el

PROBLERI@ 6Section 176 gives examples of w h
thr®dtesaase match the fol bewt hgnek/adnpbest wbh

20Bob goes to | ook at a used <car, a 1972 N
brother of Bobods Aisstdre MaelddRradanammBloby éi ni
for this car, whi ch i s notto iBwo bv,e riiyA cgtouocad | syf
have a | ot of pull with my brliot hyeoru Aduyand
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the ca®@,00or | 1 I tel |l Al whdt yauf idmen 6t a miwle y
Mar sha can Kkiss her | owi Igloodadtheytelh & sEtmpl| oy me

21Bob embezzl es molhheey B usoim eBsuss i snieesss Bob and
take steps to encourage a criminal prosecu
promi ssory note to repay with interest wha

22Bob is visiti gd sstsi ®sger nMahehédackyard
when Mar shaods e i.Arhdy rs Ayd yt ovaB &kks, uifpl want
Mer cedes foroB$ Oago0Deesaslhleoclarat st bl yan
years ol d, and appeaorSttid |l be Biob &xadelhlogpretd
driving something sportier, l' i ke a 1972 No
b a chkl dondét think so, 0 Bob finally says, A |
car riogivtetesnowou are, AAndy e plMiShsgs gwlalti n
this contract for my car r i @Bhotb ngouw posr alnédl |
signsoes the excellent price make a differe

23Jo0oe threatens to commence a | awsuit and |
unl esssiBgns a contract to release Joe from
Joreegarding an entliorrelkymwowsp dhatte hmathtasr no
Bob or file a | ien.

248o0b is 82 years old, and | i vBesb aHadhe i n
no air conditioning unti/ |l ast August, wh e
apartment and healrtd wa sk nAoncdky , a ts etBrbeb ndgo cari r ¢
eally wanted toAbhdy asamaidit heompdi cieofi®nr a

-

codni ti oner waisTwendlvye $Hu,n20dkd! 6 Bob started,
ADond6t complain about the price, or | 611 t
Afand just see i f anyone else will sell to
t he . b&®&sda Bob said, AYou stay and 161l 1 sign.
25Mar s ha, a fur sto empl oBee ha®dAl As danéur
Mar sha store their rs .avtartsthea dhame niort d eppae
her wareWaumeskolbs ¢

re
fu
|l says tlg AlUnns eFsusr sy oauw rsd rg,n
pay for Marshaodts fees, wWéhwi hexhotdmgohAlr W
to the warehouse, the warehouse refused to
on a note to .playsiMagms.haodos debt

26Andy inyemisberaldbks Bob into thinking that

the usual price and thereby causes Bob to
Andy then | ater, when Bob really needs the
Bob promi ses etouaspbBhgb axrei ougreagt ned, promi
R2K A 178 il lus

QuestWhem: was it relevatnhe imriapel|lwasgt o 117i6
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Ot hfear mul at i omess iodfe sd utrheasts f ound i n the Res:
Contractsurextiosff f enf foous on agwebjdedtfiivcerl ttr d&
under’sytoaundvi || see Hml teaxsaenmfprl @ i n t he

ALLI ED BRUCE TERMI NI X CQ@L99®4 NC. V. GUI L
Court of Appeal of Louisiana, Thiroc
6 49®d6 5 2

LUCI EBEBRIAND, Jr., Judge Pro Tem.

[¥E Pl aintiff, Allied Bruce Terminix Compan)
damages against defendant , John R. Guil |l ol
compet e .adiree e me ratl court grannaedGai lplredy mir
appeWwel saffir m.

[ZE The trial court made the following find

* % % %

The facts show that defendant was empl o
technician, and on Septemmet oyment990, (

agreement setting forth certain |imitat

of his empl oyment with Terminix for a

termi.Taei agreement specifically provide
For a period ofg teomye@at $ omolof owimp | o
Empl oyer, Employee wil/ not, either
accept termite and/ or pest control v
and/ or pest control work for, any cu
or for amgorm,t hfeirr peor corporation, |
engage in, accept employment from, b
wi t h, directly or indirectly, or by
directly or indirectly, any termite ¢
otrhel ine of business similar to or

performed by Employer.

'‘Consider theMd@ddRevienyg5.f1 DWn(IVE SC)

I f the plaintiff was induced to sign the notes
compul si on or constraint of personal violence th
the influence of such fear of actual violence a
that he did not act freely and voluntarily in e

t hougmmitgther e some consideration to support the

el ementary that a contract made by a party unde
the consent is of the essence of a contract, an
is no consentv,olfumrt atrhyat must be
Ma g oiosn about as useful as any subjective definition
vi ol 2Ainveedr comi ng of mind and will d? Acting fifreely
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[IE The agreement further provides that sai
parishes in which defendant has worked fo
agreemeeauCd finds these parishes to be Lafe

[ 4 Defendant resigned from his empl oyment

opened up his own pest control service con
Par.Thh majority of defiemdbata@dgecteeBRar babeg
admits that some of these clients were for

[FE After considering the | aw, evidence and
grants the injunction and deni.efSe t he EXCE
provision at issué*fi*s**y%alid and enforceabl
[E Further, we find no merit to Guilloryos:c
contract was vitiated by economic duress,
termi.nhatpd] hatt lofedoing a | awful .act does
Therefore, we reject the arognpmdret atgh ate mguwit |
under duress and di*4**not consent to its te

[ #E For the foregoing reasonsaftihemgdidgiment
defendant 6s cost.
AFFI RMED.

PROBLEMA 2debtor threatens a creditor, AEI t T
file bahgkruptsythreat | mproper?

I n re the MARRIMAVRE E®FE DeNirlal e&Kr

Court of Appeals of || owa
2020WL3 1312840
Oc.162002
MAHAN, J .
[ E Debra Miller appeals a district court
prenupti al agreement she sigWedafpfiiom. to h

[ ZE Background Facts Jahd &ndc ®edthinmg sved i n
AUugustAtlot90e ti me of the partiesd marri age,
a truck, and househol d . Jtodhms hwar tah hapmsreo xiol
at 1007 College Drive in Decorahandowa, a
a4 0(lk) account .
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=y

parties werAsppavtows!| t hma rdreicad e
first marriage, he was .awaodddrthe |
ntain the house and otwerprepetsy,fro
asked Debra to sign a prelrhupst iwaals agr e
sted a day before the wedding, and De
ment ulntt iwast hcalte ari mef she did not sigrt
woul d .dothnmar i mwlhger apparently advi s«
ptial agreement reviewed by Jindepende
raph three of the agreement provides:
event of a di sseoiltuheronparft ynatrao i
ge, each party hereto wai ves, rel
or interestThinstheclpudoeerall ofi g
urtesy in t.he estates of one anot
f i des:

TOoO &GO - G+ G
m-*ou:cuooo#,
= 0O T O = >

”B_QJDJCDCSBZW

® o e Xe)
— —~

e
a

-9 SQ C

our provi :
, 0 peortth real and personal, which be
L. Fjelstul separately before mar
[
e

(7]

r
t
d 0
Paragraph
I
b
d

i ther party shal/l hav.elhdlsai m to
S, but i s Ineortdsl iimitteerde stto iJmo han hw u
| owa, and various items of sports equip
this Agreement was executed

of the divorce decree issued in
t he praesnuyHlHieadc oaugrrte eaneanrtdewd t he
ohn, and he was orderedThe pay an)

| so awarded each pabDdablyr ahi.ssppheal sent

- n

*oooﬁ
_

*O T O0—
*CBJ
*= D 0 >

FE Durewes foll ow theeResnaeemengodés heulef f ect
n the enforceability of a contract: onl f
y an i mproper t hreat by the other party
l ternati ve, the contoddactati 81 8Boi(dabkt&nhy t
0 1986)
f
r
I
r
e
a
h

ve in ordeThe of isrhsotw edluameesost r e as @ ma&blve ct

w Rent Hou3s87 Ay.eWczyd 596, 598 (lowa
Contracts A 1Tiher(el)ar eatt v/ 5e  sSLOBtli) g | el

0

ternative to enTenrmBarg, NniwWoIDdBhmt tchH@B8r act
esent case, Debra had a reasonable alte
ddilmg Spi egel , the supreme court noted 0
nciedn aaf wedding pl ans, even on the eve
at choiceSpneggadnMbWe2d at 318

~O0OSTYTOr®Y T O

-
AN @
w
[EEN

ther el ement of duress i.§nthe thre
5 N.-AM 2dl Bwhe e @BBRHhnds t hreat was he
Debra if she did Wt fdingln itnlse sgreerciep
i a agreement as a condi.tSieen of mar
VL i2edb ealtt, 3vB® ;L igb2ddl tb2ho Ct . App.
t of a refusal to mar.ry i s not

(0]

i
3
hr

DI'D“Q)CD%
& o
—~ O~
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Consequently, while we do not admire Johnos:s
acted under duress in signing the prenupt:i

AFFI RMED.

Nataliya MOLLEBRmMmvHOLLER

Court of Appeals of South Carolina
612. 48469

Aprlig2g 005

ANDERSON, J .

[ ¥ William Holler (Husband) appeals from t
that a premarit al agreement eanfgmrede abbyl eNat a
We affirm.

FACTUAL/ PROCEDURAL BACKGROUND

[ZE Wi fe is origi nSahlel ywafsr oemd ulbkartaeidnei n Uk r ai i
coll ege studektnglisht hat noouMi fedsséeirsg |
Husbandds picturzi ne, ¢ aWif feani wmri mmtee nmema glaet t er
and included .féerphadnernumMbeband and Wi fe 1

for Al a] bdbei m gemver sati.®osi mwegr ehi s tEinme
Husband visited Wi fe in Ukraine.

[IE On Septemdbeyr W,fe traveled to the United
At the time of her arrivaHushWanhedsi Epgt ed|
Wi f eds i nability to speak E n gol U psohn, cl ai mi
compl eting an Engl ias hc ecrotuirfsiec,atWi ffer orne cCeei nvtel
Coll ege 199 8MVay of

[4E | n October or early November 1997, Wi fe
chiwidif ebs visa was scheduled to expire on
have to return t orilkekdr aH Wiseb aunndlaenses tsoh et hnea ruUn

States without money and relied upon Husba
[PE Wi fe admitted that, while she was stil]l
t he premar iHoadMe vaegrr,e eVhd ret bel i e vee dp aspheer sineed

under the | aw of South oafel chaimefdor é [ WMel sd
faxed me some documents for American Embas
t hat @wewhepeegou get to United States we have

we geatrimad because this is uboHesbdndel] | a
delivered the premarital agr eeHnesntand Wi fe
first stated he faxed it to her five or si

St aHesband dmahetlaameéed her a copy to sighn
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arriYywed Wi fe declared Husband gave her a c

only two weeks before she signed it.

[@E Prior to signing the premarit al agreeme
poonhiof the agreement from English into RuUS
transiBedamse it was too hard, o Wi fe became
and .Wiufie had el even pages of transl ation be
futwit e professed the agreement fAhad specif

under stand eV T ei meRes siren.ai ned counsel b
money to pay someone to review the agreeme

[ & Wi fe signed the agreemé@&hete eamwlNioeember
married oM lDO&Taemkrerl y three days before Wi
expire

[@E Husband and Wi fe sepaWiafte dbroomu g-hetb rtuhairsy al

seeking a divorce, custody of theopartiesod
of mar it al propludslyandanansadeirneodnyand coun
Subsequentl vy, he filed a motion to dismiss
di stribution asserting t.lAdt pr emarhietaarli naygr ¢
family cobetmdenbp®deocdusmisgl ed the premar
was invalid and unenforceabf*¢*b**¢ause it w

|l PREMARI TAL AGREEMENT

[9E Husband contends the trial court erred
waisnval i d and unenf or*¢ e*shilgen eads uan dreers udlutr eosfs

YW Premarital agreements, also called ant el
eements between prospective spouses ma
ckdés LywdBifecmnieenar prenupti al agreement
ore marriage usuf[ally] to resolve issue
riage ends in di vodBclea cokr6 sb yL atwh eDidcetaitohn aorf
(8t h eddnt2h@pteimelntsetatr e contracts or agre
bet ween a man and woman before marriage, b
consideration of marriage, whereby the pro
prospective husbanamoramwe feeet emrmioried, 0t dir owl
is secured to either or .468. DoSh Bésbaed, ao
Wi f 6 11A9 9 1

= —hQ =

[ L The consideration for a prebBhacautsé agr e:
such agreementleynrkeecxmnme uae fofrgggt*i*¥*e onl y up:¢
| Sout h Carolina Loan t& elTrSuwspgr eCone Ga u rLta wa oml
There is not complete execution of such
and it does not matter haw hmawn ynamtlyange
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