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Preface 
 

 

Contract law is famously bafflingðput together haphazardly, with no central theory 

or goal. Welfare theorists, Kantians, and moralists have been battling for decades 

over whose theory ought to trump, and some commentators have given up. 

 

Sixteen years ago, I wondered whether teaching the materials chronologically 

would allow a better understanding. After some study, I composed a book that 

taught the doctrines of contract law from original materials, roughly 

chronologically, but confirmed and expanded on the way with contemporary cases 

and statutes. Teaching from this book revealed a remarkable coherence in contract 

doctrines, mostly centered around bargain, a concept that, in itself, is neither theory 

nor goal. The coherence is primarily doctrinalðit is legal coherence. The policies 

and goals of the law differ from judge to judge, lawyer to lawyer, and among 

litigants. But the doctrine remains coherent despite its ability to absorb and 

instantiate the various theories and ends of contracting parties, arguing lawyers, and 

opining judges. In this, contract law is an incredible achievement. 

 

The issues contract law addresses have not changed in the nearly 500 years during 

which the doctrines have developed. These issues include which promises to 

enforce, how much evidence to require of a plaintiff before the defendant must 

answer, and what evidence of hard bargaining and hard bargain will suffice to 

unwind what would otherwise be a binding promise. Given the length of time we 

have addressed these issues, it is perhaps not surprising that the law has worked out 

a coherent structure. Given the length of time, however, it is also not surprising that 

parts of that structure remain obscure. 

 

Thanks to Jody Pratt, Sarah Humphrey, Jeff Kaiser, John Bohannan, and Derick 

Lancaster for helping with the search for cases and reading the manuscript. And 

thanks also to the hundreds of law students who have already learned from its pages. 

Learning with you has been one of the delights of my life. 

 

VDR, 2015 
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Introduction 
 

 

Sources of Contract Law 
 

Before the American Revolution, the American states were British colonies. 

English law, including English contract law, applied in each of the thirteen colonies. 

The Revolutionary War freed the colonies from the British crown, but each of the 

new states continued to apply primarily English contract law. The federal 

government came into existence in the 1780s as a government of limited powers. 

Various attempts have since been made to promulgate a federal contract law, but 

none have as yet succeeded. 

 

That means that states control contract law. Contract law is fashioned by state 

courts and state legislatures. The English law of contracts was created one case at 

a time in England's courts, and our states have generally carried on that tradition. 

Court-created law is usually called "common law" because English medieval royal 

courts supposedly adopted as law the common customs of the people, and also 

because that law applied nationally. The name stuck several hundred years ago. 

Now, our court-made law is called "common law" even if it is contrary to the 

customs of the people and applies only in a single jurisdiction within the United 

States. State legislatures also get in the act by passing statutes that codify or change 

the common law. Law promulgated by legislatures is called "statutory" law as 

opposed to "common law.ò Most of the law we study will be common or statutory 

law, adopted or promulgated by state courts or state legislatures. Here and there a 

federal statute or regulation will intrude. 

 

In the last hundred years, two groups of lawyers have somewhat successfully 

influenced the process of contract-law-making in America. The first is the National 

Conference of Commissioners on Uniform State Laws (NCCUSL). The Conference 

includes 50 state-appointed commissioners who draft and recommend legislation 

to state legislatures. Please look over NCCUSL's website at 

http://www.uniformlaws.org/. 

 

The second group is the American Law Institute (ALI). The ALI is an organization 

of lawyers, judges, and legal academics dedicated to clarifying, simplifying, and 

reforming law. Please look at the ALI website also, at http://www.ali.org/. (The 

"About ALI" link is especially helpful.) The ALI's primary vehicle for 

accomplishing its mission is to "restate" the common law; that is, to boil down all 

the common law from court opinions into black letter rules that lawyers can better 

understand. The first Restatement of Contracts was published in 1932. The 

Restatement (Second) of Contracts was published in 1981. Sometimes the ALI 

merely restates the common law. The first Restatement of Contracts tried to do that. 

http://www.uniformlaws.org/
http://www.ali.org/
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But often the ALI "restates"(?) as law what isn't yet law, in the hope that courts will 

adopt the ALI position. The Restatement (Second) (affectionately referred to as 

ñR2Kò) proposed more of this reforming than did the first Restatement. But courts 

have drawn (and will draw) on the wisdom of both documents. The Restatement 

and Restatement (Second) are not law but only commentary, unless something in 

them has been adopted by courts. The common law comes from decided cases, as 

it always has. Sections and comments of the R2K are sometimes referred to in bold 

in this book. When you find a reference in bold (for examples, see pages listed with 

a R2K section in the Table of Contents), please find the materials referred to in the 

statutory supplement recommended by your teacher and study them as if they were 

written out in this book itself. 

 

Between 1940 and 1952, NCCUSL and the ALI teamed up to draft the Uniform 

Commercial Code (UCC), which they then proposed to state legislatures. This 

statute has been wildly successful: eventually all fifty state legislatures passed it, 

with only some local variation (though Louisiana did not pass Article Two). The 

result is that for most commercial transactions, the law of all fifty states is uniform. 

The UCC governs such things as sales of goods (Article 2), negotiable instruments 

(Article 3), and secured transactions (Article 9). Excerpts from the UCC are 

included in your statutory supplement. When you see an excerpt from the UCC 

referred to in bold in this book (for examples, see pages listed with a UCC section 

in the Table of Contents), please find it in the statutory supplement and study it as 

if it were written out in this book. 

 

The rest of contract law is unspoken. It exists in the practices, morals, prejudices, 

theories, and goals of the lawyers, judges, litigants, and facts involved in its making 

and application. In this course you will study not only the rules themselves, which 

make up the body of contract law proper, but also the culture in which contract law 

exists, is applied, and is a part. 

 

How this Book Is Organized 
 

To understand the materials that follow, you must first know something about the 

history of American contract law. Our law of contracts includes (1) several hundred 

rules, formulated in both case law and statutes (I estimate we will study roughly 

350 in this book, depending on what one counts as a rule); (2) the application of 

those rules in many thousands of cases (of course we wonôt read all of them, just 

those in the Table of Contents); and (3) a good deal of theory and culture. 

 

The rules, applications, theory, and culture of contract law have developed over 

roughly four and a half centuries. The aim of this text is to provide the material 

necessary for you to (a) develop some understanding of contract law rules as they 

originally developed, and (b) confirm and expand that understanding with examples 

from the twentieth and twenty-first centuries. Most of our common law of contract 

is traceable to one of two sources: (1) English common law developed from the 



xvi 

 

practices of the English royal courts between 1500 and 1800, and (2) the 

combination of Roman law and Aristotelian personality theory worked out by 

sixteenth century scholars in Spain and later adopted as an overarching legal theory 

by European scholars in the 1600s and 1700s. These two sets of authority were then 

combined in the 1800s as judges in the new American republic gathered what they 

thought was the best in legal wisdom from around the world. 

 

You must read carefully what is here. Most of it is case law, but some is statutes. 

You will be unable to understand the materials adequately unless you ask and 

answer questions of the material. For instance, for both cases and statutes you will 

have to ask such questions as ñWhat is the issue here?ò ñWhat rule is the court 

following?ò ñWhich facts determine the result under this rule?ò ñHow can I change 

the facts so that the rule does not (or does) apply?ò These kinds of questions will 

guide your learning so that the knowledge you take from the materials will be useful 

to you on the class exam, on the bar exam, and in practice. I have listed questions 

below many items in the reading, also. These are questions that I ask in class, and 

they are the kinds of questions that a lawyer should be able to answer from the 

materials. Near the beginning of the semester, I would expect some of you to need 

help determining the answers to these questions from the materials. As the semester 

progresses, however, you should become able to answer these questions from the 

materials yourself. If you cannot, you have missed something and you should study 

harder (or smarter?) for the next assignment so that you can. 

 

The organization of the casebook reflects the way that contract law developed. 

Chronological development is actually the only way to make complete sense of 

contract law. But the law of contract formation breaks down into different but easy 

(though slightly false) categories around which you can begin to build an outline of 

the law. (These categories did not develop chronologically, so your outline of the 

law should not follow the Table of Contents exactly.) First, three different theories 

of liability exist: I. Consensual Contract (often called simply ñContractò), II. 

Promissory Estoppel, and III. Unjust Enrichment. I suggest you begin your outline 

of the course as soon as possible, with these three general categories. 

 

Second, I suggest you have two main categories under Consensual Contract: A. 

Elements, and B. Defenses to Formation. A consensual contract has at least five 

elements, all of which are necessary for a binding contract. Four of these regularly 

appear in lists in judicial opinions. For example: ñThe fundamentals of a legal 

contract are competent parties, legal subject-matter, valuable consideration, and 

mutual assent.ò Virginian Export Coal Co. v. Rowland Land Co., 131 S.E. 253 

(W.Va. 1926) (italics added). To these four, I would add definiteness (or specificity), 

a topic we will study near the end of the semester. You also need to fit defenses in 

your outline. Sometimes things happen to prevent a contract from coming into 

existence even when the elements of a contract exist, and rules that capture these 

facts are called defenses to formation. Nearly every rule we study will fit in your 

outline if it includes all of these categories. The Table of Contents may help you 

place the rule in the right category, though this will not always be true. 
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Does Anyone Recognize a ñNaturalò Right to Contract? 
 

The most useful categorization of common law that I know of is this: Property Law 

tells you what you have, Tort Law tells you how it is protected from harm others 

might cause it, and Contract Law tells you how to trade the property with others. 

These statements, though useful, are incomplete. For instance, one can see the 

material studied in Contracts Iðcontract formation, for the most part, is our topicð

as rules governing how to make property out of a promise. When a contract forms, 

a promise becomes a tradeable commodity. So Contract Law tells you not only how 

to trade your property but also what property you haveðwhat ñproperty in a 

promise,ò so to speak. 

 

That raises another question. Owning property seems like a natural thing for us. If 

we find something first (think National Treasure), or tame it from nature, we tend 

to think of it as our own. Our labor seems to give us a natural right to it, and legal 

theories of property often recognize this labor. But what about the property in our 

promises? This seems natural, too. After all, it is our labor that makes the property 

in our promises valuable. Do we have a natural right to make a binding promise? 

Consider that question as you read the next case and the excerpt from Ferguson v. 

Skrupa. 

 

 

OGDEN v. SAUNDERS, 25 U.S. 213, 319-21, 344-47 (1827) 

 

[The question in this case is whether New York could pass a bankruptcy law that, 

in its operation, renders a contract unenforceable.] 

 

Trimble, J. * * * * 

 

[Æ1] I admit that men have, by the laws of nature, the right of acquiring, and 

possessing property, and the right of contracting engagements. I admit, that these 

natural rights have their correspondent natural obligations. I admit, that in a state 

of nature, when men have not submitted themselves to the controlling authority of 

civil government, the natural obligation of contracts is co-extensive with the duty 

of performance. This natural obligation is founded solely in the principles of natural 

or universal law. What is this natural obligation? All writers who treat on the subject 

of obligations, agree, that it consists in the right of the one party, to demand from 

the other party what is due; and if it be withheld, in his right, and supposed capacity 

to enforce performance, or to take an equivalent for non-performance, by his own 

power. This natural obligation exists among sovereign and independent States and 

nations, and amongst men, in a State of nature, who have no common superior, and 

over whom none claim, or can exercise, a controlling legislative authority.  

[¶2] But when men form a social compact, and organize a civil government, they 

necessarily surrender the regulation and control of these natural rights and 

obligations into the hands of the government. Admitting it, then, to be true, that, in 
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general, men derive the right of private property, and of contracting engagements, 

from the principles of natural, universal law; admitting that these rights are, in the 

general, not derived from, or created by society, but are brought into it; and that no 

express, declaratory, municipal law, be necessary for their creation or recognition; 

yet, it is equally true, that these rights, and the obligations resulting from them, are 

subject to be regulated, modified, and, sometimes, absolutely restrained, by the 

positive enactions of municipal law. I think it incontestibly true, that the natural 

obligation of private contracts between individuals in society, ceases, and is 

converted into a civil obligation, by the very act of surrendering the right and power 

of enforcing performance into the hands of the government. The right and power of 

enforcing performance exists, as I think all must admit, only in the law of the land, 

and the obligation resulting from this condition is a civil obligation.  

[¶3] As, in a state of nature, the natural obligation of a contract consists in the 

right and potential capacity of the individual to take, or enforce the delivery of the 

thing due to him by the contract, or its equivalent; so, in the social state, the 

obligation of a contract consists in the efficacy of the civil law, which attaches to 

the contract, and enforces its performance, or gives an equivalent in lieu of 

performance. From these principles it seems to result as a necessary corollary, that 

the obligation of a contract made within a sovereign State, must be precisely that 

allowed by the law of the State, and none other. I say allowed, because, if there be 

nothing in the municipal law to the contrary, the civil obligation being, by the very 

nature of government, substituted for, and put in the place of, natural obligation, 

would be co-extensive with it; but if by positive enactions, the civil obligation is 

regulated and modified so as that it does not correspond with the natural obligation, 

it is plain the extent of the obligation must depend wholly upon the municipal law. 

If the positive law of the State declares the contract shall have no obligation it can 

have no obligation, whatever may be the principles of natural law in relation to such 

a contract. This doctrine has been held and maintained by all States and nations. 

The power of controlling, modifying, and even of taking away, all obligation from 

such contracts as, independent of positive enactions to the contrary, would have 

been obligatory, has been exercised by all independent sovereigns; and it has been 

universally held, that the Courts of one sovereign will, upon principles of comity 

and common justice, enforce contracts made within the dominions of another 

sovereign, so far as they were obligatory by the law of the country where made; but 

no instance is recollected, and none is believed to exist, where the Courts of one 

sovereign have held a contract, made within the dominions of another, obligatory 

against, or beyond the obligation assigned to it by the municipal law of its proper 

country. As a general proposition of law, it cannot be maintained, that the obligation 

of contracts depends upon, and is derived from, universal law, independent of, and 

against, the civil law of the State in which they are made. In relation to the States 

of this Union, I am persuaded, that the position that the obligation of contracts is 

derived from universal law, urged by the learned counsel in argument, with great 

force, has been stated by them much too broadly. If true, the States can have no 

control over contracts. If it be true that the 'obligation of contracts,' within the 

meaning of the constitution, is derived solely from general and universal law, 
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independent of the laws of the State, then it must follow, that all contracts made in 

the same or similar terms, must, whenever, or wherever made, have the same 

obligation. If this universal natural obligation is that intended by the constitution, 

as it is the same, not only every where, but at all times, it must follow, that every 

description of contract which could be enforced, at any time or place, upon the 

principles of universal law, must, necessarily, be enforced at all other times, and in 

every State, upon the same principles, in despite of any positive law of the State to 

the contrary.  

[Marshall, C.J., in dissent:] 

 

[Æ4] The defendants maintain that an error lies at the very foundation of this 

argument. It assumes that contract is the mere creature of society, and derives all its 

obligation from human legislation. That it is not the stipulation an individual makes 

which binds him, but some declaration of the supreme power of a State to which he 

belongs, that he shall perform what he has undertaken to perform. That though this 

original declaration may be lost in remote antiquity, it must be presumed as the 

origin of the obligation of contracts. This postulate the defendants deny, and, we 

think, with great reason. 

 

[Æ5] It is an argument of no inconsiderable weight against it, that we find no trace 

of such an enactment. So far back as human research carries us, we find the judicial 

power as a part of the executive, administering justice by the application of 

remedies to violated rights, or broken contracts. We find that power applying these 

remedies on the idea of a pre-existing obligation on every man to do what he has 

promised on consideration to do; that the breach of this obligation is an injury for 

which the injured party has a just claim to compensation, and that society ought to 

afford him a remedy for that injury. We find allusions to the mode of acquiring 

property, but we find no allusion, from the earliest time, to any supposed act of the 

governing power giving obligation to contracts. On the contrary, the proceedings 

respecting them of which we know anything, evince the idea of a pre- existing 

intrinsic obligation which human law enforces. If, on tracing the right to contract, 

and the obligations created by contract, to their source, we find them to exist 

anterior to, and independent of society, we may reasonably conclude that those 

original and pre-existing principles are, like many other natural rights, brought with 

man into society; and, although they may be controlled, are not given by human 

legislation. 

 

[Æ6] In the rudest state of nature a man governs himself, and labours for his own 

purposes. That which he acquires is his own, at least while in his possession, and 

he may transfer it to another. This transfer passes his right to that other. Hence the 

right to barter. One man may have acquired more skins than are necessary for his 

protection from the cold; another more food than is necessary for his immediate 

use. They agree each to supply the wants of the other from his surplus. Is this 

contract without obligation? If one of them, having received and eaten the food he 

needed, refuses to deliver the skin, may not the other rightfully compel him to 



xx 

 

deliver it? Or two persons agree to unite their strength and skill to hunt together for 

their mutual advantage, engaging to divide the animal they shall master. Can one 

of them rightfully take the whole? Or, should he attempt it, may not the other force 

him to a division? If the answer to these questions must affirm the duty of keeping 

faith between these parties, and the right to enforce it if violated, the answer admits 

the obligation of contracts, because, upon that obligation depends the right to 

enforce them. Superior strength may give the power, but cannot give the right. The 

rightfulness of coercion must depend on the pre-existing obligation to do that for 

which compulsion is used. It is no objection to the principle, that the injured party 

may be the weakest. In society, the wrong-doer may be too powerful for the law. 

He may deride its coercive power, yet his contracts are obligatory; and, if society 

acquire the power of coercion, that power will be applied without previously 

enacting that his contract is obligatory. 

 

[Æ7] Independent nations are individuals in a state of nature. Whence is derived 

the obligation of their contracts? They admit the existence of no superior legislative 

power which is to give them validity, yet their validity is acknowledged by all. If 

one of these contracts be broken, all admit the right of the injured party to demand 

reparation for the injury, and to enforce that reparation if it be withheld. He may 

not have the power to enforce it, but the whole civilized world concurs in saying, 

that the power, if possessed, is rightfully used. 

 

[Æ8] In a state of nature, these individuals may contract, their contracts are 

obligatory, and force may rightfully be employed to coerce the party who has 

broken his engagement. 

 

[Æ9] What is the effect of society upon these rights? When men unite together 

and form a government, do they surrender their right to contract, as well as their 

right to enforce the observance of contracts? For what purpose should they make 

this surrender? Government cannot exercise this power for individuals. It is better 

that they should exercise it for themselves. For what purpose, then, should the 

surrender be made? It can only be, that government may give it back again. As we 

have no evidence of the surrender, or of the restoration of the right; as this operation 

of surrender and restoration would be an idle and useless ceremony, the rational 

inference seems to be, that neither has ever been made; that individuals do not 

derive from government their right to contract, but bring that right with them into 

society; that obligation is not conferred on contracts by positive law, but is intrinsic, 

and is conferred by the act of the parties. This results from the right which every 

man retains to acquire property, to dispose of that property according to his own 

judgment, and to pledge himself for a future act. These rights are not given by 

society, but are brought into it. The right of coercion is necessarily surrendered to 

government, and this surrender imposes on government the correlative duty of 

furnishing a remedy. The right to regulate contracts, to prescribe rules by which 

they shall be evidenced, to prohibit such as may be deemed mischievous, is 

unquestionable, and has been universally exercised. So far as this power has 
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restrained the original right of individuals to bind themselves by contract, it is 

restrained; but beyond these actual restraints the original power remains unimpaired. 

 

Questions: 

1. Who is more persuasive, Trimble or Marshall? 

 

2. Which of the two positions is more in your self-interest? 

 

3. Which of the two positions do you think supported the Court's conclusion that 

New York had the power to pass a valid state bankruptcy law? 

 

4. When were these two judges in a state of nature? When were you? 

 

5. Have you joined a social compact? 

 

In our system of government, a constitution trumps legislation, and legislation 

trumps common law. After Ogden, litigants tried other constitutional arguments to 

persuade courts not to follow statutes that abridged the common law of contracts. 

Due process arguments were successful for a while. 

 

 

FERGUSON v. SKRUPA 

(William M. FERGUSON, Attorney General for the State of Kansas, et al. 

v. Frank C. SKRUPA, doing business as Credit Advisors) 

Supreme Court of the United States) (1963) 

372 U.S. 726, 729-32 

[A Kansas statute 

made it a misdemeanor for any person to engage ñin the business of debt 

adjustingò except as an incident to ñthe lawful practice of law in this state.ò 

The statute defines ñdebt adjustingò as ñthe making of a contract, express, 

or implied with a particular debtor whereby the debtor agrees to pay a 

certain amount of money periodically to the person engaged in the debt 

adjusting business who shall for a consideration distribute the same among 

certain specified creditors in accordance with a plan agreed upon. 

372 U.S. at 726-27.] 

 

[Æ1]  * * * * Under the system of government created by our Constitution, it is 

up to legislatures, not courts, to decide on the wisdom and utility of legislation. 

There was a time when the Due Process Clause was used by this Court to strike 

down laws which were thought unreasonable, that is, unwise or incompatible with 

some particular economic or social philosophy. In this manner the Due Process 

Clause was used, for example, to nullify laws prescribing maximum hours for work 

in bakeries, Lochner v. New York, 198 U.S. 45 (1905), outlawing "yellow dog" 

contracts, Coppage v. Kansas, 236 U.S. 1 (1915), setting minimum wages for 

women, Adkins v. Children's Hospital, 261 U.S. 525 (1923), and fixing the weight 
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of loaves of bread, Jay Burns Baking Co. v. Bryan, 264 U.S. 504 (1924). This 

intrusion by the judiciary into the realm of legislative value judgments was strongly 

objected to at the time, particularly by Mr. Justice Holmes and Mr. Justice Brandeis. 

Dissenting from the Court's invalidating a state statute which regulated the resale 

price of theatre and other tickets, Mr. Justice Holmes said, 

"I think the proper course is to recognize that a state legislature can do 

whatever it sees fit to do unless it is restrained by some express prohibition 

in the Constitution of the United States or of the State, and that Courts 

should be careful not to extend such prohibitions beyond their obvious 

meaning by reading into them conceptions of public policy that the 

particular Court may happen to entertain."* 

 

[Æ2] And in an earlier case he had emphasized that, "The criterion of 

constitutionality is not whether we believe the law to be for the public good." 

 

[Æ3] The doctrine that prevailed in Lochner, Coppage, Adkins, Burns, and like 

casesðthat due process authorizes courts to hold laws unconstitutional when they 

believe the legislature has acted unwiselyðhas long since been discarded. We have 

returned to the original constitutional proposition that courts do not substitute their 

social and economic beliefs for the judgment of legislative bodies, who are elected 

to pass laws. As this Court stated in a unanimous opinion in 1941, "We are not 

concerned * * * * with the wisdom, need, or appropriateness of the legislation.ô  

[Citation omitted.]   Legislative bodies have broad scope to experiment with 

economic problems, and this Court does not sit to "subject the State to an intolerable 

supervision hostile to the basic principles of our Government and wholly beyond 

the protection which the general clause of the Fourteenth Amendment was intended 

to secure.ô  [Citation omitted.]  It is now settled that States "have power to legislate 

against what are found to be injurious practices in their internal commercial and 

business affairs, so long as their laws do not run afoul of some specific federal 

constitutional prohibition, or of some valid federal law.ô [Citation omitted.] * * * *  

 

Questions: 

1. You don't have a whole case here, just a snippet. Under the doctrine laid down in 

this snippet, will the Supreme Court or lower courts oversee the legislature in 

economic matters, striking down as unconstitutional economic regulation they 

think violates freedom of contract? 

 

2. After this decision, who acts as a check on the power of the legislature to regulate 

in economic affairs? 

 

3. Can Congress establish a Commission on Employment that would decide what 

job each of us would do and what our wages will be? 

                                                      
* Tyson & Brother, etc. v. Banton, 273 U.S. 418, 445, 446 ... (1927) (dissenting opinion). Mr. 

Justice Brandeis joined in this dissent, and Mr. Justice Stone dissented in an opinion joined by Mr. 

Justice Holmes and Mr. Justice Brandeis. Mr. Justice Sanford dissented separately. 
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Contract Law Theories 
 

I always wonder just how much theory to push on first-semester students. I propose 

to give you just a little theory here so that you can discuss it occasionally as we 

move along through the course. For the most part, contract law decisions can be 

theorized as applications of three sets of ideas: 

 

1) Autonomy 

 

Autonomy theorists propose that the exercise of human will is a good in itself and 

that enhancing the ability of individuals to determine their own future is a worthy 

goal of law. Contract law, under this view, is an attempt to aid individuals in their 

attempt at self-determination. Liability is based on individualsô consent. The 

Kantian is an example of an autonomy theorist, who believes that all reasoning 

beings are inherently deserving of the respect that we ourselves desire. 

 

2) Welfare 

 

Welfare theorists are not content to spend public resources on contract enforcement 

solely for the benefit of individuals and their autonomy. They believe that only a 

public benefit can justify action by the state. Adam Smith, the founder of classical 

economics, posited a relationship between the individual pursuit of self-interest and 

the public welfare under certain conditions: 

 

Every individual necessarily labours to render the annual revenue of 

the society as great as he can. He generally, indeed, neither intends 

to promote the public interest, nor knows how much he is promoting 

it. ... [B]y directing that industry in such a manner as its produce 

may be of the greatest value, he intends only his own gain, and he is 

in this, as in many other cases, led by an invisible hand to promote 

an end which was in no part of his intention. Nor is it always the 

worse for the society that it was no part of it. By pursuing his own 

interest he frequently promotes that of society more effectually than 

when he really intends to promote it. I have never known much good 

done by those who affected to trade for the public good. It is an 

affectation, indeed, not very common among merchants, and very 

few words need to be employed in dissuading them from it. 

ADAM SMITH, An Inquiry into the Nature and Causes of the Wealth of Nations 

423 (1776). 

 

The primary conclusion of classical economics is that "there is a sort of pre-

established harmony between the good of all and the pursuit by each of his own 

selfish economic gain."*  Neo-classical economists in the last century have retained 

                                                      
*Morris Cohen, The Basis of Contract, 46 Harv. L. Rev. 553, 558 (1933). 
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this central conclusion of Smith's argument, then examined it in detail to show that 

it rests on five premises: 

1) people act in their own self-interest; 

2) in the pursuit of self-interest, people act rationally; 

3) people have access to perfect information (meaning the information 

necessary to act rationally); 

4) people and resources are freely moveable; 

5) there are no artificial restrictions on entry to the marketplace.* 

 

If all of these assumptions hold in a transaction or set of transactions, neo-classical 

economists conclude that such transactions will put resources (including labor) to 

their most efficient use, generating greatest overall wealth in the economy. That 

does not mean that both or even either party will gain from any individual 

transaction. Nor does it mean that the smarter will get richer faster: it assumes all 

parties are rational and have access to perfect information. The current distribution 

of wealth and resources is taken as a given. The theory does not try to change that 

distribution. Thus, the theory does not mean that anyone gets a bigger slice of the 

pie. Instead, it means that the pie itself gets bigger. That is the public benefit. 

 

As you might expect, others raise a number of objections to this paradigm: 

Å No one can agree on what counts as wealth (though the theory is useful in 

practice only if it rests on something quantifiable; most law and economics 

scholars agree that ability and willingness to pay in money is the most useful 

surrogate for expression of preferences; most decision makers are greedy 

enough or wealthy enough not to care if other ends are not served; also, 

other ends are frequently served by other areas of law than transactional 

law). 

Å If all of the assumptions of neo-classical economics were true, the courts 

would have no role to play at all. Parties would maximize wealth without 

government intervention, and that is all anyone would care about. In some 

ways the very existence of contract law is contrary to neo-classical 

economics. (The rebuttal to this objection is that sometimes one or more of 

the assumptions listed above do not hold, and that contract law's purpose is 

to correct such failures in order to ensure efficiency.) 

Å No one has access to perfect information. Therefore, neither courts nor 

parties to transactions can decide clearly whether a transaction (or a rule 

employed in a decision) promotes wealth or not. Other assumptions may 

also break down: people may not act rationally, or people and resources may 

not be freely moveable. Artificial restrictions on the market may exist, and 

some participants may begin with less wealth or information than others, 

creating inequalities in the marketplace that inhibit free bargaining. 

Å Occasionally, especially given that information is not perfect, people act 

opportunistically, meaning that they try to take advantage of others' lack of 

                                                      
*Robin Paul Malloy, Law and Economics: A Comparative Approach to Theory and 

Practice 54-55 (1990). 
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perfect information, failure to act rationally, inability to move, artificial 

restrictions on the marketplace, or poorer distribution of wealth. 

 

Economic theories of contract law are called ñconsequentialist,ò meaning that they 

seek a public benefit beyond a benefit to the contracting parties, and if one is not 

obtained by a law, the law is not justified under the theories. 

 

3) Justice/Morality 

 

A common and ancient meaning of the term justice is giving to each according to 

his due. This very unhelpful definition has been augmented to include a number of 

moral rules that reflect ways in which a person might fail to give another her due. 

For instance, the first, ñkeep your promises,ò reflects that failure to keep a promise 

might do real harm to another. That harm should be remedied by requiring the 

person who caused harm and perhaps gained by breaking a promise to recompense 

the person harmed. This is a just result. Consider the following: 

 

Å Keep your promises.  

Å Do not deceive.  

Å Do not coerce.  

Å Protect reasonable reliance. Ensure that no one is enriched unjustly (which 

means roughly that A gets something for nothing from B and B did not 

intend to give it to A as a gift).  

Å Have concern for the other partyôs interest.  

Å Do not cheat: Do not violate a rule of any social practice that you are 
engaged in, unless the rule has been clearly waived by the other party. 

Å Communicate before taking action that may impair the other partyôs 
interests.  

Å Compromise disputes; acknowledge that the other party may have a 
differing but reasonable interpretation. 

Å Follow contractual intent. 

 

Can you think of any others? 
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Chapter 1. Consideration: 

Contract & Bargain 
 

 

A. Introduction 
 

The doctrine of consideration is somewhat of a mystery for many law students. 

Many never get it. I introduce it first partly because your understanding of it will 

become clearer with several weeks to think about it. But I also introduce it first 

because it came first chronologically. 

 

Originally, the common law of contract was very simple. The plaintiff had to show 

only three things: 

 

Goldingôs Case (1586) 

2 Leon. 72, 74 ER 367 

 

... [Egerton, Solicitor-General:] In every action on the case [upon an 

assumpsit], there are three things considerable: consideration, promise and 

breach of promise. .... 

 

Besides promise and breach, about which you should have some understanding, 

only consideration had to be shown. Why? Briefly put, the doctrine of consideration 

was used to determine which promises should be enforced. Only a promise with 

consideration was enforceable. 

 

Some historical background is necessary for you to understand why the word 

consideration came to be so important in contract law. Courts first required that 

consideration be alleged, in order to show an actionable promise, in England in 

1539. English contract law retains the requirement to this day. When American 

states became independent, state legislatures and courts adopted the contract law of 

England, including the consideration requirement. That means that in order to 

recover damages for breach of a promise in an American court, the plaintiff must 

prove that the promise was given for a consideration. To understand why a 

consideration was first required, one must know something of English law 

regarding the enforcement of promises. 
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1. Medieval Law of Promise Enforcement 

 

In medieval England, promise enforcement law was grounded in agreement, 

custom, and religion. Many courts could hear contract disputes: manor courts (e.g., 

a lordôs court), borough courts, county and hundred courts, ecclesiastical courts, 

some civil law courts with very limited geographical jurisdiction (such as at 

Oxford), the court of Englandôs chancellor, and the royal courts. Each of these 

medieval courts revolved around a power center: the local lord, the city government, 

the county government, the church, a university, or the king or queen. Also, each 

of these courts had its own jurisdiction, so that disputes did not arise between them, 

but each was empowered to enforce promises to some degree or another. 

 

By the fourteenth century, three distinct royal courts had formed: the Common 

Pleas, the Kingôs (or Queenôs) Bench, and the Exchequer. (Each court had a distinct 

history and original purpose, but by 1539 those purposes had largely disappeared 

and other differences existed. When differences in the courtsô jurisdictions and 

practices are relevant, they are noted below.) The royal courts gained preeminence 

among these other courts, for a number of reasons: backing by the monarch (who 

eventually came to dominate all other institutions in England), national 

geographical jurisdiction, and jurisdiction over broad subject matters. By 1539, the 

royal courts were by far the most prominent in England. The contract law of both 

England and the United States developed first in these royal courts. 

 

Beginning law students often think that legislatures make law and that courts 

enforce laws, as Ferguson v. Skrupa appears to require. But medieval England had 

no legislature as we understand that term. Occasionally, the king would meet with 

powerful lords and heads of other powerful institutions, and these people in power 

would agree to change existing custom, writing out their decisions. But in the 

medieval period this happened relatively rarely. Most law resulted from the less 

powerful people seeking help from the more powerful people, each of which sat in 

his (and it was nearly always a man) ñcourt.ò When too many people sought help 

for the powerful person to grant relief in person, the powerful person appointed 

ministers to hear pleas for help. The English kingôs ministers to hear pleas were 

called ñjusticiarsò or ñjustices.ò The justices could receive pleas for help even when 

the king was not around, but the king was said to be ñin courtò where his justices 

sat to receive pleas. Eventually, all the justices sat at Westminster, near London, the 

largest city in England. The practices of these justices in response to pleas became 

law. 

 

In this system, a plaintiff (one who complains) might complain to the royal justices 

about a breach of promise in a couple of different ways. The most obvious way was 

to allege that the defendant promised or agreed to do something and had not done 

it. If the plaintiffôs case rested solely on the breach of promise, the justices called 

this a case of covenant. (Covenant is a translation of the Latin word conventiones, 

which means literally agreement.) If the plaintiffôs case appeared to be one of 

covenant, then the justices applied the following rules (at least after about the year 
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1350): (i) Trial of factual issues was by jury in the county where people would know 

something related to the transaction. The jury could be counted on to know the 

customs of the country. (ii) The plaintiffôs case failed unless the promise or 

agreement was in a sealed writing. (Other courts might grant relief on an unwritten 

promise, but not the kingôs courts.) (iii) The jury would set damages for the breach. 

(iv) The justices would not order the defendant to perform the promise. 

 

There were other ways to allege breach of promise. Another way was to allege that 

the defendant was indebted to the plaintiff. The justices called this a case of debt. 

Debt was a property-related concept in medieval England: If a transaction occurred 

which indebted the defendant to the plaintiff, the plaintiff could go to court to get 

the defendant to pay the property owed. Various transactions would cause the 

defendant to be in debt, and most involved some sort of breach of promise: i.e., an 

informal sales contract in which the goods had been delivered, a loan, a service 

agreement performed, a lease. But if these transactions involved breach of promise, 

why were they not cases of covenant? Because they also involved one other element: 

a quid pro quo, a ñsomething for whichò the defendantôs promise was made and the 

plaintiffôs action was appropriate. In the case of a loan, the lender had already lent 

the money, and, coupled with the agreement to pay, this quid pro quo justified the 

lenderôs suing for the property owed. The quid pro quo separated debt from 

covenant. 

 

When a plaintiff alleged a debt, the justices applied the following rules: (i) The 

plaintiff could not proceed unless the amount of damages was certain. (ii) Trial of 

factual issues was by jury or by ñwager of law,ò as the defendant may elect. A 

defendant waged his law by (a) swearing an oath that he was not indebted to the 

plaintiff and (b) producing eleven other ñcompurgatorsò or oath-helpers to swear 

that the defendantôs oath was credible. If the defendant could swear and find eleven 

others to swear with him, he could go free and never pay. It was possible to lie oneôs 

way out of a debt, though in practice this probably did not happen often. But only 

fear of God and possible loss of reputation kept defendants from lying. The 

common law courts did not punish perjury until 1563. Naturally, plaintiffs would 

have preferred another method of recovery to debt had one been available. 

 

You would think that given the uncertainty of debt actions, potential plaintiffs 

would have been wise to put their transactions in writing and under seal. In fact, 

many transactions were put in writing and under seal. Cautious people even went 

one step further and, instead of having the person promising (the ñpromisorò) 

merely promise something in the writing, they would have the promisor promise to 

pay a penalty if the promisor did not do the desired act. For instance, if the cautious 

plaintiff had sold the defendant a house for 40Ã, the cautious plaintiff would have 

the defendant promise to pay 80Ã if the defendant had not paid 40Ã by a certain 

date. The defendantôs writing, called a penal bond, was enforceable in a special debt 

action called debt sur obligacion. No wager of law was available in a case of debt 

sur obligacion, and the defendant had very few defenses. Factual issues went to the 

jury, but the bond itself set the damages. 
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This state of the law kept contract law from developing further. In covenant actions, 

the sealed document answered all the hard questions about whether a promise was 

made and made fairly, and the jury answered all the difficult questions about 

damages. In debt actions on a penal bond, the bond itself set both the obligation and 

the damages, and occasionally a jury was allowed to step in to grant a defense. In 

other debt actions, all factual disputes either went to the jury or disappeared when 

the defendant waged his law. In fact, if a difficult legal issue arose when the lawyers 

were discussing the plaintiffôs debt claim for the first time, the defendant would opt 

to wage his law rather than risk a decision against him; lawyers opted not to force 

the court to decide legal questions. Thus, nearly all questions were settled by the 

parties, the jury, or by wager of law. If a defendant waged his law unfairly, God 

took revenge. Agreement, custom, and God were in the end the arbiters of nearly 

all disputed cases. No one either asked or answered many of the questions we will 

ask for the rest of this semester. 

 

2. Changes in the Renaissance 

 

The situation changed in the early 1500s, when the royal courts settled on another 

means for remedying a breached promise. The common law had long given a 

remedy for a trespass. You know what trespass means: itôs when you walk on 

someone elseôs property. But trespass also means more generally to commit some 

other wrong against another personally (as in ñFor if ye forgive men their trespasses, 

your heavenly Father will also forgive you: But if ye forgive not men their 

trespasses, neither will your Father forgive your trespasses.òðMatt. 6:14-15, KJV). 

The English lawyers came to think of a breach of promise as a trespass in the sense 

used in the KJV of Matthew. When plaintiffs alleged a trespass in the royal courts, 

a jury resolved the factual disputes and set the damages. The trespass action was 

very broad, and the royal courts purposefully allowed one strand of it, called 

trespass on the case, to expand to cover pleas warranting relief not covered by any 

other action. It is this strand of trespass on the case that came to cover breaches of 

promise. 

 

This occurred in some cases by 1500. The resulting sub-category of trespass on the 

case was called ñtrespass on the case in assumpsit,ò or simply ñassumpsit,ò which 

means in Latin literally ñhe has undertaken.ò The gist of the assumpsit action was 

that the defendant had undertaken to do something and had not done it, to the 

plaintiffôs damage. The defendant could undertake a task by promising to do it. 

Thus, to promise a performance and then later not perform it warranted relief in 

assumpsitðit could be a trespass. By 1500, the kingôs courts had approved this kind 

of action in cases of breach by a building contractor, and other kinds of cases soon 

followed. Assumpsit cases involving breach of promise became commonplace by 

the late 1530s. Assumpsit proved a great boon to plaintiffs. In the assumpsit action, 

the defendant was not allowed to wage his law, no sealed writing was required, oral 

promises were routinely actionable, and the jury set the damages according to the 

plaintiffôs proof of injury. 
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There may have been social reasons for the rise of assumpsit: One is perhaps that 

the Reformation and Henryôs break with the Catholic Church and confiscation of 

church lands decreased the authority of ecclesiastical courts in England. The courts 

of the Catholic Church in England are known to have enforced many kinds of 

promises, including commercial arrangements, on penalty of excommunication. 

With ecclesiastical courts out of power, plaintiffs previously seeking relief there 

would have had to seek it elsewhere. Henry also began appointing common lawyers 

as chancellors. Chancellors had generally been ecclesiastics previously. Common 

lawyers as chancellors were more likely to enforce common law than ecclesiastical 

law in the chancellorôs court, and thus more likely to send suitors back to the royal 

common law courts if they could. 

 

Still another reason may have been that the economy was growing. From 1540 until 

1600 the size of the English economy doubled several times. The population also 

increased by almost fifty percent, from 2.5 million to around 4 million. On the other 

hand, the supply of coinage did not keep up with the general economic growth 

(although the supply of coins did increase substantially during this time). The result 

was that the increased wealth took the form of credit (which, of course, is only a 

promise to pay). Credit became increasingly important in local, national, and 

international economies during this period, so much so that the royal courts 

probably felt the need to adapt the law to contracting partiesô expectations. 

 

They probably felt this need particularly when they saw loopholes in the law that 

left some deserving plaintiffs without remedy. For instance, actions on installment 

contracts breached after some but before all installments came due could not be 

brought in debt. The debt action assumed that the debt was just one thing, not a 

number of things put together. In waging his law the defendant would swear he 

owed nothing, but he was not allowed to swear he did not owe part of something. 

Thus, a plaintiff could not bring an action of debt until after the last installment had 

already become due. In the mid-sixteenth century the courts remedied this problem 

by granting relief in assumpsit on installment contracts breached midstream. The 

courts used assumpsit to patch other leaks in the debt-covenant dam. At any rate, 

breach of promise eventually became actionable in assumpsit. 

 

Soon after it did, the requirement of a consideration arose. At first, the problem was 

rather formal. Plaintiffsô lawyers wanted to make sure that the covenant and debt 

rules did not apply to their cases, because they preferred the assumpsit rules. How 

were courts to tell whether the action arose in covenant, debt, or trespass when each 

of those involved an allegation that a promise had been breached? The assumpsit 

action could not rest on mere agreement, for then the action was based on a 

covenant and the covenant rules should apply. Lawyers resolved this problem by 

omitting any reference to agreement in their pleadings in assumpsit. But this raised 

another difficulty. A bare promise did not overlap with any other action, but why 

should the court enforce a bare promise? The common law courts had for centuries 

been claiming that on a nudum pactum or bare promise no action would lie. To 
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allege a wrong worth remedying, the plaintiff had to allege something besides the 

promise or undertaking that would make the promise worth enforcing. At first they 

alleged quid pro quo or consideration or just for (pro), but eventually (in the 1550s 

and 60s), they realized that quid pro quo should be off limits, because that was the 

requirement for a valid debt action when no sealed writing existed. For (or pro) 

may not have been specific enough, and it was part of quid pro quo. So courts 

instead required that a consideration be alleged. The word initially meant something 

like ñany good reason for an act that had legal consequences,ò but that is not its 

meaning today. The word as used by the courts in breach of promises cases in 

assumpsit quickly developed a more specialized, complicated meaning which we 

will study in our next few classes. Today, still, a promise, to be enforceable, must 

be given for a consideration: 

 

Regions Bank v. Bric Constructors, LLC (2011) 

Tenn. Ct. App. 

380 S.W.3d 740, 761 

Consideration is indeed a necessary element to the formation of a legal contract, 

and in general a contract that is unsupported by consideration is unenforceable. 

 

_____________________________________________ 

 

 

Some students have a hard time with these original materials, but you wonôt, right? 

They are just like any other cases. First, find the facts. Then ask, what is the issue. 

That shouldnôt be too difficult in this Chapter, as we are studying consideration, 

and Iôve already told you that the consideration doctrine was meant to distinguish 

promises worthy of enforcement from those unworthy. Finally, find the rule or 

principle that causes the legal result. Then you might ask yourself how the legal 

result can be justified as a matter of policy or theory. 
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B. Consideration Theory and Policy 

 

 

Christopher St. German, DOCTOR AND STUDENT (1531) 

Second Dialogue, ch. 24 

(punctuation and spelling modernized) 

 

[Æ1] [Question from the Doctor of the civil law:] What is a nude contract or a 

naked promise after the laws of England, and whether any action may lie thereupon. 

 

[Æ2] Student [of the common law]: .... And a nude contract is where a man 

maketh a bargain or a sale of his goods or lands without any recompense appointed 

for it. As, if I say to another, ñI sell thee all my land (or all my goods),ò and nothing 

is assigned that the other shall give or pay for it, that is a nude contract, and (as I 

take it) it is void in the law and conscience. And a nude or a naked promise is where 

a man promiseth another to give him certain money such a day or to build him a 

house or to do him such certain service and nothing is assigned for the money, for 

the building, or for the service. These be called naked promises because there is 

nothing assigned why they should be made. And I think no action lies in those cases, 

though they be not performed.  

 

Questions: 

1. Does an action lie onðmeaning ñcan suit be brought to remedyòða ñnakedò 

promise or contract? 

 

2. What is a naked or nude promise? Or, conversely, what clothes a promise? Why 

use the nudity metaphor? 

 

3. Whatôs so bad about a naked promise? Could anything else clothe a promise? 

 

4. Why would anyone make a naked promise? 

 

5. In this passage the doctor is a Doctor of the Civil Law and the student is a Student 

of the Common Law. By ñcivil law,ò St. German meant the law in force in 

continental Europe, as opposed to the common law of England. Does either the 

Doctor or the Student say anything about the promise being in writing? 

 

6. Recently, US federal district court judge Philip Simon opined, ñThere is no 

socially useful reason for a legal system to enforce agreements that are not 

supported by consideration.ò Yessenow v. Hudson, Opinion and Order, 2012 WL 

2990643 *10 (N.D. Ind., July 18, 2012). In what sense is this true? 
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SHARINGTON v. STROTTON (1565) 

Queenôs Bench 

Plowden 301, 75 English Reports [ER] 454 

 

 

[Æ1] [Arguments of Fletewood and Wray, counsel for one of the parties:] ... 

[N]othing new is here done on one side or the other, as is requisite in contracts and 

also in a covenant upon consideration. For instance, if I sell my horse to someone 

for money, or for some other recompense, here is a thing given on both sides 

(namely, one gives the horse and the other the money or other recompense), and 

therefore it is a good contract. Likewise in the case of the covenant upon 

consideration: for instance, if I covenant with you that if you marry my daughter 

you will have my land, ... here is an act on each side (namely, you shall marry my 

daughter, and in return for that I grant you the use). Thus there is an act done and a 

fresh cause arising from each side. .... The common law ... requires a new cause, 

whereof the country may have intelligence or knowledge for trial if need be; and 

thus it is necessary for the public good ... 

 

[Æ2] [Argument of Plowden, counsel for the 

opposing party:] ... [T]he law of the land has two 

ways of making contracts or agreements for land or 

chattels. One is by words, which is the lower, and 

the other is by [sealed] writing, which is the higher. 

And because 

words are often 

spoken or 

uttered by a 

man without 

great 

advisement or 

deliberation, the law has provided that a contract 

by words shall not bind without consideration. 

Thus, if I promise to give you Ã20 to rebuild 

your hall, here you shall not have an action 

against me for the Ã20 ..., for it is a naked pact, 

et nudo pacto non oritur actio. And the reason is because the agreement is by words, 

which pass from men lightly. But where the agreement is made by deed [that is, by 

sealed writing,] there is more stay. .... ... [T]here is great thought and deliberation 

in the making of deeds, and therefore we receive them as a final tie of the party and 

adjudge them to bind the party without thinking what cause or consideration there 

was for making it. 

 

Questions: 

1. Here you have no decision by a court, but only the arguments of counsel in a case 

you know nothing about. We can learn a few things from the arguments of counsel, 

however, if you will read closely. What do Fletewood & Wray argue should count 

Christopher Wray (1524-92) 

became a law student at Lincolnôs 

Inn at age 20 or 21. He served in 

Parliament from 1553-67. In 

1571, he was appointed Speaker. 

Wray was appointed justice of the 

Queenôs Bench in 1572, at about 

age 48, and chief justice in 1574. 

He remained chief justice for 

17İ years, until he died in 1592.  

Edmund Plowden (1518-85) 

was a skilled and admired 

attorney. He produced the first 

modern law reports, Les 

comentaries, ou les reportes de 

Edmunde Plowden, written in 

law French. It is rumored that 

Plowden would have been 

appointed judge had he not 

remained a Catholic. 
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as a consideration (see if you can find at least three descriptions of it)? 

 

2. What reasons do Fletewood & Wray give for requiring a consideration? 

 

3. What reason does Plowden give for requiring a consideration? 

 

4. Are the reasons given by Fletewood, Wray, and Plowden for the consideration 

requirement different from the policy concern with naked promises shown in 

DOCTOR AND STUDENT? 

 

5. Which policy trusts promisors more, DOCTOR AND STUDENTôs or Plowdenôs? 

 

 

C. Bargain 
 

HUNT v. BATE (1568) 

Common Pleas 

Dyer, 272a, 73 ER 605, B&M 494 

 

 

The servant [letôs call him Employee] of a man [letôs call him Employer] was 

arrested, and imprisoned in the Compter*  in London for a trespass; and he 

[Employee] was [let out of the Compter when two other citizens of London (one of 

whom was plaintiff; letôs call him Pledge) who knew Employer took Employeeôs 

place in jail],À  in consideration that the business of [Employer] should not go 

undone. And afterwards, before judgment and condemnation [of the two citizens], 

[Employer] ... upon the said friendly consideration promised and undertook to 

[Pledge] ... to save him harmless against the party plaintiff from all damages and 

costs if any should be adjudged, as happened afterwards in reality; whereupon the 

surety [Pledge] was compelled to pay the condemnation, s. thirty-one pounds, &c. 

And thereupon he [Pledge] brought an action on the case ... [against Employer, and 

the jury found for Pledge]. And now in arrest of judgment it was moved that the 

action does not lie. And by the opinion of the Court it does not lie in this matter, 

because there is no consideration wherefore the defendant [Employer] should be 

charged for the debt of [Employee], unless [Employer] had first promised to 

discharge the plaintiff [Pledge] before the enlargement, and ... [Pledge became 

human bail], for [Employer] did never make request of the plaintiff [Pledge] for 

[Employee] to do so much, but he did it of his own head ....  

 

Listen to a summary of the facts here: http://cca.li/QI  

                                                      
* The Compter was a jail in London, probably on Wood Street. 
À Apparently, the jail was having a 2-for-1 special. By taking the servantôs place in jail, Pledge and 

his fellow citizen became guarantors or sureties for the servantôs debt to the plaintiff in the 

trespass case. 

http://cca.li/QI
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Questions: 

1. Why wasnôt Employerôs promise enforceable? (You should be able to formulate 

your answer as a declarative sentence, a rule of law: There is no valid consideration 

when ___________.) 

 

2. The court gives no policy reason for this rule, but why is it a good rule? (Use 

your moral sense, however finely or poorly developed, and speculate as to why a 

court would require what this court does. I will ask you to do this mental exercise 

often, because imagining up a policy to support a rule that doesnôt appear to have 

one is a routine task of good lawyers.) 

 

3. Fill in the blank: This is a case of [one word] consideration. 

 

4. Pledge took Employeeôs place in jail in order that Employerôs work not go 

undone. Why did Pledge allege that Pledge did this ñin considerationò that that 

business not go undone? 

 

5. What caused Employerôs promise? What does Pledge allege caused Employerôs 

promise? 

 

 
 

6. William Fulbecke, in THE SECOND PART OF THE PARALLELE, OR CONFERENCE OF 

THE CIVILL LAW, THE CANON LAW, AND THE COMMON LAW OF THIS REALME OF 

ENGLAND 18b (Thomas Wight 1602), reported that ñour Law requireth in all 

contractes a mutuall consideration, and one part of the contract challengeth and 

begetteth the other.ò His first illustration for this principle was Hunt v. Bate. 

  

ɲ
Promise

ˉ
Consideration
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Joseph VIAN v. Mariah CAREY (1993) 

Not Reported in F. Supp. 

United States District Court, S.D. New York 

No. 92 Civ. 0485 (MBM) 

 

OPINION AND ORDER 

 

[Æ1] Defendant Mariah Carey is a famous, successful and apparently wealthy 

entertainer. Plaintiff Joseph Vian was her stepfather before she achieved stardom, 

but at the start of this litigation was in the process of becoming divorced from 

defendantôs mother. He claims defendant agreed orally that he would have a license 

to market singing dolls in her likeness, and sues for breach of that agreement. 

Defendant moves for summary judgment pursuant to Fed.R.Civ.P. 56, claiming that 

no contract existed and that the damages plaintiff seeks are not recoverable as a 

matter of law. For the reasons discussed below, defendantôs motion is granted. 

 

I. 

 

[Æ2] Plaintiff claims that he and Carey had an oral contract for him to receive a 

license to market ñMariah dolls.ò These dolls would be statuettes of the singer and 

would play her most popular songs. Plaintiff claims that the contract was in 

consideration of his financial and emotional support of defendant, including 

picking her up from late-night recording sessions, providing her with the use of a 

car, paying for dental care, allowing her to use his boat for business meetings and 

rehearsals, and giving her various items, including unused wedding gifts from his 

marriage to her mother, to help furnish her apartment. (Complaint Æ 6) 

 

[Æ3] The alleged basis of the oral contract is that on at least three occasions, twice 

in the family car and once on Vianôs boat, Vian told Carey ñDonôt forget the Mariah 

dolls,ò and ñI get the Mariah dolls.ò (Liebman Aff. Exhs 2, 4, 5, 6.) According to 

Vian, on one occasion Carey responded ñokayò and on other occasions she merely 

smiled and nodded. (Id.) Although Carey admits Vian mentioned the dolls two or 

three times, she testified that she thought it was a joke. (Carey Depo., Liebman Aff. 

Exh. 7.) For 30 years plaintiff has been in the business of designing, producing, and 

marketing gift and novelty items. (Pre-Trial Order at 3.) 

 

II. 

 

[Æ4] Summary judgment will be granted if ñthere is no genuine issue as to any 

material fact and the moving party is entitled to judgment as a matter of law.ò 

Anderson v. Liberty Lobby, Inc. 477 U.S. 242, 250 (1986). ñSummary judgment is 

properly regarded not as a disfavored procedural shortcut, but rather as an integral 

part of the Federal Rules as a whole, which are designed to ósecure the just, speedy 
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and inexpensive determination of every action.ôò Celotex Corp. v. Catrett, 477 U.S. 

317, 327 (1986) (quoting Fed.R.Civ.P. 1). 

 

[Æ5] In determining whether there is a genuine issue of material fact, a court must 

resolve all ambiguities, and draw all inferences, against the moving party. See 

United States v. Diebold, Inc., 369 U.S. 654, 655 (1962) (per curiam). * * * * 

 

[Æ6] [Here], the necessary consideration for the contract is wholly lacking. 

Consideration is a bargained for exchange. ñIn other words, the promise and the 

consideration must purport to be motive each for the other, in whole or at least in 

part; it is not enough that the promise induces the detriment or that the detriment 

induces the promise if the other half is wanting.ò Banque Arabe et Internationale 

DôInvestissement v. Bulk Oil (USA), Inc., 726 F. Supp. 1411, 1419 (S.D.N.Y. 1989) 

(citations omitted) (emphasis in original). Plaintiff admits that he did not express to 

defendant that his help to her was a quid pro quo for a license. (Liebman Aff. Exhs 

13 & 14.) Plaintiff specifically acknowledged that the household gifts and 

permission to use the car plaintiff purchased for defendantôs mother were bestowed 

out of affection, not in consideration for a vague share in defendantôs financial 

success or a more specific license for ñMariah dolls.ò (Liebman Aff. Exhs 16 & 20.) 

Nor did plaintiff ever tell defendant that her use of the boat was in consideration 

for a contract. (Liebman Aff. Exh. 22.) As to the dental care, plaintiff does not claim 

that he told defendant he expected anything in return for the money he gave her 

through her mother to go to a dentist. (Liebman Aff. Exh. 24.) Plaintiff further 

concedes that defendant may have repaid her mother. (Liebman Aff. Exh. 23.) 

Particularly when plaintiff was acting in a quasi-parental relationship to defendant, 

it is impossible to interpret plaintiffôs gifts and acts as consideration for a contract. 

 

[Æ7] In sum, plaintiff has not raised a triable issue of fact as to the existence of a 

contract. * * * *  [Among other objections,] consideration is lacking * * * * 

 

[Æ8] [D]efendantôs motion for summary judgment is granted. 

 SO ORDERED. 

 

Questions: 

1. Is there consideration for Careyôs promise? (Again, please formulate in your 

answer the rule of law that the court applies.) 

 

2. Does the court discuss why it requires a considerationðthe policies underlying 

the consideration requirement? 

 

3. Do you think the court knows why it must require a consideration? 

 

4. Does the court note that the consideration requirement is now 450 years old, and 

that times have changed? 
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5. Do you think this court reached the wrong result? Vian v. Carey is a very typical 

example of a modern consideration decision. In another part of the decision, the 

court held that Carey also failed to assent and that the contract as described here 

did not have the required definiteness. 

 

 
 

PROBLEM 1. Mona v. Harry: Harry and Mona, both widowed and elderly, met, 

dated, and married. One year later, Harry contracted Alzheimerôs disease. He 

steadily went downhill until he died eleven years later. Mona cared for him during 

all his years of illness and gave him some financial assistance. Two years after he 

contracted the disease, Harry signed a promissory note in which he promised to pay 

Mona $2 million. Six months later, Harry was declared incompetent and Mona was 

appointed as his guardian. After Harry died, his children, who controlled his estate, 

refused to pay Mona the $2 million, so Mona sued Harryôs estate. When the estateôs 

lawyer deposed Mona, he asked her why Harry gave her the note. Mona replied, ñI 

was his wife. He wanted to take care of me.ò When asked whether she took care of 

Harry because of the note, Mona said, ñNo. I gave him my life, my love, my 

devotion, taking care of him because I loved him and he loved me.ò Is there any 

consideration for Harryôs promise? See Wagner v. Golden, 1993 WL 350027 (Ct. 

App. Ohio 1993). 

 

PROBLEM 2. Leah v. Samuel: Samuel, a married man, promised in writing to 

purchase an apartment for Leah, his female companion, in return for the ñlove and 

affectionò that she provided him during the prior three years. Is there consideration 

for Samuelôs promise? See Rose v. Elias, 576 N.Y.S.2d 257 (N.Y. Supr. App. 1991). 

Whether Samuelôs promise formed a contract or not, why might the court have 

frowned on this agreement? 

 

 

You thought the English translations of Law French from the 1500s were difficult? 

See if you can figure out what is really going on in this decision. You were all alive 

when it was written. 

ɲ
Mariah Dolls

ˉ
?
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Hildegard Lee BORELLI v. Grace G. BRUSSEAU, as Executor (1993) 

California Court of Appeal, First District, Division 4 

16 Cal. Rptr.2d 16 

 

OPINION 

PERLEY, J. 

 

[Æ1] Plaintiff and appellant Hildegard L. Borelli (appellant) appeals from a 

judgment of dismissal after a demurrer was sustained without leave to amend to her 

complaint against defendant and respondent Grace G. Brusseau, as executor of the 

estate of Michael J. Borelli (respondent). The complaint sought specific 

performance of a promise by appellantôs deceased husband, Michael J. Borelli 

(decedent), to transfer certain property to her in return for her promise to care for 

him at home after he had suffered a stroke. 

 

[Æ2] Appellant contends that the trial court erred by sustaining the demurrer on 

the grounds that the ñalleged agreement [appellant] seeks to enforce is without 

consideration and the alleged contract is void as against public policy.ò We 

conclude that the contention lacks merit. 

 

FACTS 

 

[Æ3] The only ñfactsò we can consider on this appeal from the sustaining of a 

demurrer are those ñmaterial facts properly pleaded, but not contentions, deductions 

or conclusions of fact or law.ò * * * *  Since both partiesô briefs wander far from 

the allegations of the complaint we will set out those allegations in some detail. 

 

[Æ4] On April 24, 1980, appellant and decedent entered into an antenuptial 

contract. On April 25, 1980, they were married. Appellant remained married to 

decedent until the death of the latter on January 25, 1989. 

 

[Æ5] In March 1983, February 1984, and January 1987, decedent was admitted 

to a hospital due to heart problems. As a result, ñdecedent became concerned and 

frightened about his health and longevity.ò He discussed these fears and concerns 

with appellant and told her that he intended to ñleaveò the following property to her. 

 

1. ñAn interestò in a lot in Sacramento, California. 

2. A life estate for the use of a condominium in Hawaii. 

3. A 25 percent interest in Borelli Meat Co. 

4. All cash remaining in all existing bank accounts at the time of his death. 

5. The costs of educating decedentôs stepdaughter, Monique Lee. 

6. Decedentôs entire interest in a residence in Kensington, California. 

7. All furniture located in the residence. 

8. Decedentôs interest in a partnership. 
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9. Health insurance for appellant and Monique Lee. 

 

[Æ6] In August 1988, decedent suffered a stroke while in the hospital. 

ñThroughout the decedentôs August, 1988 hospital stay and subsequent treatment 

at a rehabilitation center, he repeatedly told [appellant] that he was uncomfortable 

in the hospital and that he disliked being away from home. The decedent repeatedly 

told [appellant] that he did not want to be admitted to a nursing home, even though 

it meant he would need round-the-clock care, and rehabilitative modifications to 

the house, in order for him to live at home.ò 

 

[Æ7] ñIn or about October, 1988, [appellant] and the decedent entered an oral 

agreement whereby the decedent promised to leave to [appellant] the property listed 

[above], including a one hundred percent interest in the Sacramento property. ... In 

exchange for the decedentôs promise to leave her the property ... [appellant] agreed 

to care for the decedent in his home, for the duration of his illness, thereby avoiding 

the need for him to move to a rest home or convalescent hospital as his doctors 

recommended. The agreement was based on the confidential relationship that 

existed between [appellant] and the decedent.ò 

 

[Æ8] Appellant performed her promise but the decedent did not perform his. 

Instead his will bequeathed her the sum of $100,000 and his interest in the residence 

they owned as joint tenants. The bulk of decedentôs estate passed to respondent, 

who is decedentôs daughter. 

 

DISCUSSION 

 

[Æ9] ñIt is fundamental that a marriage contract differs from other contractual 

relations in that there exists a definite and vital public interest in reference to the 

marriage relation. The óparamount interests of the community at large,ô quoting 

from the Phillips case [Phillips v. Phillips (1953) 41 Cal. 2d 869] is a matter of 

primary concern.ò * * * *  

 

[Æ10] ñThe laws relating to marriage and divorce (Civ. Code, [former] ÄÄ 55-181) 

have been enacted because of the profound concern of our organized society for the 

dignity and stability of the marriage relationship. This concern relates primarily to 

the status of the parties as husband and wife. The concern of society as to the 

property rights of the parties is secondary and incidental to its concern as to their 

status.ò * * * * 

 

[Æ11] ñMarriage is a matter of public concern. The public, through the state, has 

interest in both its formation and dissolution. ... The regulation of marriage and 

divorce is solely within the province of the Legislature except as the same might be 

restricted by the Constitution.ò * * * * 
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[Æ12] In accordance with these concerns the following pertinent legislation has 

been enacted: Civil Code section 242-òEvery individual shall support his or her 

spouse ....ò Civil Code section 4802-ò[A] husband and wife cannot, by any contract 

with each other, alter their legal relations, except as to property. ...ò Civil Code 

section 5100-òHusband and wife contract toward each other obligations of mutual 

respect, fidelity, and support.ò Civil Code section 5103-ò[E]ither husband or wife 

may enter into any transaction with the other ... respecting property, which either 

might if unmarried.ò Civil Code section 5132-ò[A] married person shall support the 

personôs spouse while they are living together. ...ò 

 

[Æ13] The courts have stringently enforced and explained the statutory language. 

ñAlthough most of the cases, both in California and elsewhere, deal with a wifeôs 

right to support from the husband, in this state a wife also has certain obligations to 

support the husband.ò * * * * 

 

[Æ14] ñIndeed, husband and wife assume mutual obligations of support upon 

marriage. These obligations are not conditioned on the existence of community 

property or income.ò * * * *  ñIn entering the marital state, by which a contract is 

created, it must be assumed that the parties voluntarily entered therein with 

knowledge that they have the moral and legal obligation to support the other.ò 

 

[Æ15] Moreover, interspousal mutual obligations have been broadly defined. 

ñ[Husbandôs] duties and obligations to [wife] included more than mere cohabitation 

with her. It was his duty to offer [wife] his sympathy, confidence [citation], and 

fidelity.ò * * * *  When necessary, spouses must ñprovide uncompensated 

protective supervision services forò each other. * * * * 

 

[Æ16] Estate of Sonnicksen (1937) * * * * and Brooks v. Brooks (1941) * * * * 

each hold that under the above statutes and in accordance with the above policy a 

wife is obligated by the marriage contract to provide nursing-type care to an ill 

husband. Therefore, contracts whereby the wife is to receive compensation for 

providing such services are void as against public policy; and there is no 

consideration for the husbandôs promise. 

 

[Æ17] Appellant argues that Sonnicksen and Brooks are no longer valid precedents 

because they are based on outdated views of the role of women and marriage. She 

further argues that the rule of those cases denies her equal protection because 

husbands only have a financial obligation toward their wives, while wives have to 

provide actual nursing services for free. We disagree. The rule and policy of 

Sonnicksen and Brooks have been applied to both spouses in several recent cases 

arising in different areas of the law. 

 

[Æ18] Websterôs New Collegiate Dictionary (1981) page 240 defines consortium 

as ñThe legal right of one spouse to the company, affection, and service of the other.ò 

Only married persons are allowed to recover damages for loss of consortium. 

* * * * 
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[Æ19] Rodriguez v. Bethlehem Steel Corp. (1974) * * * * held that a wife could 

recover consortium damages. The Supreme Courtôs reasoning was as follows. ñBut 

there is far more to the marriage relationship than financial support. óThe concept 

of consortium includes not only loss of support or services, it also embraces such 

elements as love, companionship, affection, society, sexual relations, solace and 

more.ô  [Citation.]  As to each, óthe interest sought to be protected is personal to the 

wifeô [citation] ....ò * * * * ñThe deprivation of a husbandôs physical assistance in 

operating and maintaining the family home is a compensable item of loss of 

consortium.ò * * * * 

 

[Æ20] In Krouse v. Graham (1977) * * *, an action for the wrongful death of the 

wife, the husband was allowed to recover consortium damages ñfor the loss of his 

wifeôs ólove, companionship, comfort, affection, society, solace or moral support, 

any loss of enjoyment of sexual relations, or any loss of her physical assistance in 

the operation or maintenance of the home.ôò The wife ñhad recently retired as a 

legal secretary in order to care for her husband, Benjamin, whose condition of 

emphysema, in turn, caused him to retire and necessitated considerable nursing 

services.ò 

 

[Æ21] The principal holding of Watkins v. Watkins (1983) * * * * was that a 

marriage did not extinguish a womanôs right to recover the value of her homemaker 

services rendered prior to the marriage. Much of the opinion is devoted to a 

discussion of Sonnicksen and Brooks. Those cases are approved by the court but 

not expanded to cover the period before marriage. * * * * 

 

[Æ22]  Vincent v. State of California (1971) * * * * held that for purposes of 

benefit payments spouses caring for each other must be treated identically under 

similar assistance programs. In reaching such conclusion the court held: 

ñAppellants suggest that one reason justifying denial of payment for services 

rendered by ATD attendants who reside with their recipient spouses is that, by virtue 

of the marriage contract, one spouse is obligated to care for the other without 

remuneration. (Civ. Code, Ä 5100; Estate of Sonnicksen * * *) Such preexisting 

duty provides a constitutionally sound basis for a classification which denies 

compensation for care rendered by a husband or wife to his spouse who is receiving 

welfare assistance. [Citations.] ... [Æ] ... But insofar as one spouse has a duty created 

by the marriage contract to care for the other without compensation when they are 

living together, recipients of aid to the aged, aid to the blind and aid to the disabled 

are similarly situated.ò * * * * 

 

[Æ23] These cases indicate that the marital duty of support under Civil Code 

sections 242, 5100, and 5132 includes caring for a spouse who is ill. They also 

establish that support in a marriage means more than the physical care someone 

could be hired to provide. Such support also encompasses sympathy * * * * [,] 

comfort * * * * [,] love, companionship and affection * * * *. Thus, the duty of 

support can no more be ñdelegatedò to a third party than the statutory duties of 
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fidelity and mutual respect (Civ. Code, Ä 5100). Marital duties are owed by the 

spouses personally. This is implicit in the definition of marriage as ña personal 

relation arising out of a civil contract between a man and a woman.ò (Civ. Code, Ä 

4100.) 

 

[Æ24] We therefore adhere to the long-standing rule that a spouse is not entitled to 

compensation for support, apart from rights to community property and the like that 

arise from the marital relation itself. Personal performance of a personal duty 

created by the contract of marriage does not constitute a new consideration 

supporting the indebtedness, alleged in this case. 

 

[Æ25] We agree with the dissent that no rule of law becomes sacrosanct by virtue 

of its duration, but we are not persuaded that the well-established rule that governs 

this case deserves to be discarded. If the rule denying compensation for support 

originated from considerations peculiar to women, this has no bearing on the ruleôs 

gender-neutral application today. There is as much potential for fraud today as ever, 

and allegations like appellantôs could be made every time any personal care is 

rendered. This concern may not entirely justify the rule, but it cannot be said that 

all rationales for the rule are outdated. 

 

[Æ26] Speculating that appellant might have left her husband but for the agreement 

she alleges, the dissent suggests that marriages will break up if such agreements are 

not enforced. While we do not believe that marriages would be fostered by a rule 

that encouraged sickbed bargaining, the question is not whether such negotiations 

may be more useful than unseemly. The issue is whether such negotiations are 

antithetical to the institution of marriage as the Legislature has defined it. We 

believe that they are. 

 

[Æ27] The dissent maintains that mores have changed to the point that spouses can 

be treated just like any other parties haggling at armôs length. Whether or not the 

modern marriage has become like a business, and regardless of whatever else it 

may have become, it continues to be defined by statute as a personal relationship 

of mutual support. Thus, even if few things are left that cannot command a price, 

marital support remains one of them. 

Disposition 

 

The judgment is affirmed. Costs to respondents. 

 



19 

 

POCHE, J., Dissenting. 

 

[Æ1] A very ill person wishes to be cared for at home personally by his spouse 

rather than by nurses at a health care facility. The ill person offers to pay his spouse 

for such personal care by transferring property to her. The offer is accepted, the 

services are rendered and the ill spouse dies. Affirming a judgment of dismissal 

rendered after a general demurrer was sustained, this court holds that the contract 

was not enforceable because-as a matter of law-the spouse who rendered services 

gave no consideration. Apparently, in the majorityôs view she had a preexisting or 

precontract nondelegable duty to clean the bedpans herself. Because I do not 

believe she did, I respectfully dissent. 

 

[Æ2] The majority correctly read Estate of Sonnicksen (1937) * * * * and Brooks 

v. Brooks (1941) * * * * as holding that a wife cannot enter into a binding contract 

with her husband to provide ñnursing-type careò for compensation. * * * *  It 

reasons that the wife, by reason of the marital relationship, already has a duty to 

provide such care, thus she offers no new consideration to support an independent 

contract to the same effect. (See Civ. Code, ÄÄ 1550, 1605.) The logic of these 

decisions is ripe for reexamination. 

 

[Æ3] Sonnicksen and Brooks are the California Court of Appeal versions of a 

national theme. (See, e.g., [several precedents from around the country].) Excerpts 

from several of these decisions reveal the ethos and mores of the era which 

produced them. 

 

[Æ4] ñóIt would operate disastrously upon domestic life and breed discord and 

mischief if the wife could contract with her husband for the payment of services to 

be rendered for him in his home; if she could exact compensation for services, 

disagreeable or otherwise, rendered to members of his family; if she could sue him 

upon such contracts and establish them upon the disputed and conflicting testimony 

of the members of the household. To allow such contracts would degrade the wife 

by making her a menial and a servant in the home where she should discharge 

marital duties in loving and devoted ministrations, and frauds upon creditors would 

be greatly facilitated, as the wife could frequently absorb all her husbandôs property 

in the payment of her services, rendered under such secret, unknown contracts.ôò 

(Brooks v. Brooks  * * *.) 

 

[Æ5] ñA man cannot be entitled to the services of his wife for nothing, by virtue 

of a uniform and unchangeable marriage contract, and at the same time be under 

obligation to pay her for those services .... She cannot be his wife and his hired 

servant at the same time. ... That would be inconsistent with the marriage relation, 

and disturb the reciprocal duties of the parties.ò (In re Callisterôs Estate (1897) * * 

*.) 

 

[Æ6] ñ[I]t is not within the power of husband and wife to contract with each other 

for the payment for such services .... It is the duty of husband and wife to attend, 
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nurse, and care for each other when either is unable to care for himself. It would be 

contrary to public policy to permit either to make an enforceable contract with the 

other to perform such services as are ordinarily imposed upon them by the marital 

relations, and which should be the natural prompting of that love and affection 

which should always exist between husband and wife.ò (Foxworthy v. Adams * * 

*.) 

 

[Æ7] Statements in two of these cases to the effect that a husband has an 

entitlement to his wifeôs ñservicesò * * * * smack of the common law doctrine of 

coverture which treated a wife as scarcely more than an appendage to her husband. 

According to the United States Supreme Court, ñAt the common law the husband 

and wife were regarded as one. The legal existence of the wife during coverture 

was merged in that of the husband, and, generally speaking, the wife was incapable 

of making contracts, of acquiring property or disposing of the same without her 

husbandôs consent. They could not enter into contracts with each other, nor were 

they liable for torts committed by one against the other.ò * * * * The same court 

subsequently denounced coverture as ñpeculiar and obsoleteò * * * *, ña 

completely discredited ... archaic remnant of a primitive caste systemò * * * 

founded upon ñmedieval viewsò which are at present ñoffensive to the ethos of our 

society.ò * * * *  One of the characteristics of coverture was that it deemed the wife 

economically helpless and governed by an implicit exchange:  ñóThe husband, as 

head of the family, is charged with its support and maintenance in return for which 

he is entitled to the wifeôs services in all those domestic affairs which pertain to the 

comfort, care, and well-being of the family. Her labors are her contribution to the 

family support and care.ôò * * * * But coverture has been discarded in California 

* * * *, where both husband and wife owe each other the duty of support. (Civ. 

Code, ÄÄ 242, 5100, 5132.) 

 

[Æ8] Not only has this doctrinal base for the authority underpinning the majority 

opinion been discarded long ago, but modern attitudes toward marriage have 

changed almost as rapidly as the economic realities of modern society. The 

assumption that only the rare wife can make a financial contribution to her family 

has become badly outdated in this age in which many married women have paying 

employment outside the home. A two-income family can no longer be dismissed as 

a statistically insignificant aberration. Moreover today husbands are increasingly 

involved in the domestic chores that make a house a home. Insofar as marital duties 

and property rights are not governed by positive law, they may be the result of 

informal accommodation or formal agreement. (See Civ. Code, Ä 5200 et seq.) If 

spouses cannot work things out, there is always the no longer infrequently used 

option of divorce. For better or worse, we have to a great extent left behind the 

comfortable and familiar gender-based roles evoked by Norman Rockwell 

paintings. No longer can the marital relationship be regarded as ñuniform and 

unchangeable.ò * * * * 

 

[Æ9] It is true that public policy seeks to foster and protect that institution * * * * 

in recognition that the structure of society itself depends in large part upon the 
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institution of marriage * * *. Yet the recognition that marriage is ñintimate to the 

degree of being sacredò * * * * does not mean that the law is oblivious to what 

occurs within that relationship. Solicitude for domestic harmony is no longer 

synonymous with blindness to crimes spouses commit against each other * * * *, 

even when those crimes involve the previously sacrosanct realm of sexual relations. 

(See Pen. Code, Ä 262.) Similarly, civil actions are allowed for intentional or 

negligent torts committed by one spouse against the other. * * * *  The same is true 

for breached contracts. * * * *   Thus, when the simple justice of redressing obvious 

wrongs is involved, the arguments for domestic harmony have been rejected and 

are now in full retreat, not only in California * * * * , but throughout the entire 

nation. * * * * 

 

[Æ10] Restraints on interspousal litigation are almost extinct. With the walls 

supposedly protecting the domestic haven from litigation already reduced to rubble, 

it hardly seems revolutionary to topple one more brick. Furthermore, in situations 

such as this, where one spouse has died, preserving ñódomestic life [from] discord 

and mischiefôò (Brooks v. Brooks * * *) seems an academic concern that no modern 

academic seems concerned with. 

 

[Æ11] Fear that a contract struck between spouses ñdegradesò the spouse providing 

service, making him or her no better than a ñhired servantò justifies the result in 

several cases. * * * * Such fears did not prevent California from enacting a statute 

specifying that ñeither husband or wife may enter into any transaction with the other, 

or with any other person, respecting property, which either might if unmarried.ò 

(Civ. Code, ÄÄ 5103, subd. (a), 4802.) This is but one instance of ñthe utmost 

freedom of contract [that] exists in California between husband and wife ....ò * * * * 

 

[Æ12] Reduced to its essence, the alleged contract at issue here was an agreement 

to transmute Mr. Borelliôs separate property into the separate property of his wife.*  

Had there been no marriage and had they been total strangers, there is no doubt Mr. 

Borelli could have validly contracted to receive her services in exchange for certain 

of his property. The mere existence of a marriage certificate should not deprive 

competent adults of the ñutmost freedom of contractò they would otherwise possess. 

  

[Æ13] Then there is the concern about ñfrauds upon creditors.ò (E.g., Brooks v. 

Brooks * * *.) Our Supreme Court has repeatedly rejected the notion that the mere 

possibility of interspousal fraud or collusion at the expense of third parties bars an 

entire category of interspousal litigation. Instead, the truth finding role of the 

                                                      
* Plaintiff makes reference in her complaint to a ñ1980 written antenuptial contractò that she 

alleges she ñsigned ... one day before her wedding.ò Although the record does not include a copy 

of this contract, it seems obvious from the context of this litigation that its general import was to 

segregate and preserve substantial assets as to Mr. Borelliôs separate property. 

 The possibility that the agreement is ineffective to transmute the character of Mr. 

Borelliôs property because of noncompliance with various statute of frauds provisions (see Civ. 

Code, ÄÄ 1624, 5110.730; Code Civ. Proc., ÄÄ 1971-1972) need not be addressed here in light of 

plaintiffôs allegation that defendants are estopped to claim the benefit of these provisions. * * * * 
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judiciary has been deemed adequate to deal with the problem in individual cases. 

In other words, whether or not a contract was induced by fraud is decided by not 

demurrer, but by human beings called jurors after they hear evidence. * * * * This 

modern approach completely undercuts one more of the doctrinal underpinnings of 

Sonnicksen and Brooks and is obviously applicable here. Since this shift in the law 

occurred after those cases were decided, it is one more reason to reconsider them 

and to reject their contemporary force. As Justice Holmes put it: ñIt is revolting to 

have no better reason for a rule of law than that so it was laid down in the time of 

Henry IV. It is still more revolting if the grounds upon which it was laid down have 

vanished long since, and the rule simply persists from blind imitation of the past.ò 

(Justice Oliver Wendell Holmes, Collected Legal Papers (1920) p. 187.) 

 

[Æ14] No one doubts that spouses owe each other a duty of support or that this 

encompasses ñthe obligation to provide medical care.ò * * * *  There is nothing 

found in Sonnicksen and Brooks, or cited by the majority, which requires that this 

obligation be personally discharged by a spouse except the decisions themselves. 

However, at the time Sonnicksen and Brooks were decidedðbefore World War IIð

it made sense for those courts to say that a wife could perform her duty of care only 

by doing so personally. That was an accurate reflection of the real world for women 

years before the exigency of war produced substantial employment opportunities 

for them. For most women at that time there was no other way to take care of a sick 

husband except personally. So to the extent those decisions hold that a contract to 

pay a wife for caring personally for her husband is without consideration they are 

correct only because at the time they were decided there were no other ways she 

could meet her obligation of care. Since that was the universal reality, she was 

giving up nothing of value by agreeing to perform a duty that had one and only one 

way of being performed. 

 

[Æ15] However the real world has changed in the 56 years since Sonnicksen was 

decided. Just a few years later with the advent of World War II Rosie the Riveter 

became not only a war jingle but a salute to hundreds of thousands of women 

working on the war effort outside the home. We know what happened thereafter. 

Presumably, in the present day husbands and wives who work outside the home 

have alternative methods of meeting this duty of care to an ill spouse. Among the 

choices would be: (1) paying for professional help; (2) paying for nonprofessional 

assistance; (3) seeking help from relatives or friends; and (4) quitting oneôs job and 

doing the work personally. 

 

[Æ16] A fair reading of the complaint indicates that Mrs. Borelli initially chose the 

first of these options, and that this was not acceptable to Mr. Borelli, who then 

offered compensation if Mrs. Borelli would agree to personally care for him at 

home. To contend in 1993 that such a contract is without consideration means that 

if Mrs. Clinton becomes ill, President Clinton must drop everything and personally 

care for her. 
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[Æ17] According to the majority, Mrs. Borelli had nothing to bargain with so long 

as she remained in the marriage. This assumes that an intrinsic component of the 

marital relationship is the personal services of the spouse, an obligation that cannot 

be delegated or performed by others. The preceding discussion has attempted to 

demonstrate many ways in which what the majority terms ñnursing-type careò can 

be provided without either husband or wife being required to empty a single bedpan. 

It follows that, because Mrs. Borelli agreed to supply this personal involvement, 

she was providing something over and above what would fully satisfy her duty of 

support. That personal somethingðprecisely because it was something she was not 

required to doðqualifies as valid consideration sufficient to make enforceable Mr. 

Borelliôs reciprocal promise to convey certain of his separate property. 

 

[Æ18] Not only does the majorityôs position substantially impinge upon couplesô 

freedom to come to a working arrangement of marital responsibilities, it may also 

foster the very opposite result of that intended. For example, nothing compelled Mr. 

Borelli and plaintiff to continue living together after his physical afflictions became 

known. Moral considerations notwithstanding, no legal force could have stopped 

plaintiff from leaving her husband in his hour of need. Had she done so, and had 

Mr. Borelli promised to give her some of his separate property should she come 

back, a valid contract would have arisen upon her return. Deeming them contracts 

promoting reconciliation and the resumption of marital relations, California courts 

have long enforced such agreements as supported by consideration. * * * *  Here 

so far as we can tell from the face of the complaint, Mr. Borelli and plaintiff reached 

largely the same result without having to endure a separation.* fn. 3 There is no 

sound reason why their contract, which clearly facilitated continuation of their 

marriage, should be any less valid. It makes no sense to say that spouses have 

greater bargaining rights when separated than they do during an unruptured 

marriage. 

 

[Æ19] What, then, justifies the ban on interspousal agreements of the type refused 

enforcement by Sonnicksen, Brooks, and the majority? At root it appears to be the 

undeniable allure of the thought that, for married persons, ñto attend, nurse, and 

care for each other ... should be the natural prompting of that love and affection 

which should always exist between husband and wife.ò * * * * All married persons 

would like to believe that their spouses would cleave unto them through thick and 

thin, in sickness and in health. Without question, there is something profoundly 

unsettling about an illness becoming the subject of interspousal negotiations 

conducted over a hospital sickbed. Yet sentiment cannot substitute for common 

sense and modern day reality. Interspousal litigation may be unseemly, but it is no 

longer a novelty. The majority preserves intact an anomalous rule which gives 

married persons less than the utmost freedom of contract they are supposed to 

possess. The majorityôs rule leaves married people with contracting powers which 

are more limited than those enjoyed by unmarried persons or than is justified by 

                                                      
* Plaintiffôs allegation in her complaint that she forewent the opportunity ñto live an independent 

life in consideration of her agreementò with Mr. Borelli carries the clear implication that she 

would have separated from him but for the agreement. 
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legitimate public policy. In this context public policy should not be equated with 

coerced altruism. Mr. Borelli was a grown man who, having amassed a sizeable 

amount of property, should be treatedðat least on demurrerðas competent to make 

the agreement alleged by plaintiff. The public policy of California will not be 

outraged by affording plaintiff the opportunity to try to enforce that agreement. 

 

Questions: 

1. What is the rule of law the court applies? 

 

2. Which opinion do you think has the better argument? 

 

3. How would this case come out if the rationales for the doctrine of consideration, 

and not the doctrine itself, were the law? 

 

4. Are you interested in the political leanings of the judges in this case? Which 

judge do you think leans which way? 

 

5. If Mrs. Borelli came to you and asked you to write an enforceable contract 

requiring Mr. Borelli to pay according to his agreement, what sort of agreement 

would you write? [The answer to this question is not in the reading, but it is the 

kind of question you should be thinking about. Please ask me this question in class. 

I will answer it.] 

 

 

PROBLEM 3. Abe v. Juanita: Abe is a police officer. Juanita owns a jewelry store 

in Abeôs jurisdiction, where Abe patrols. Juanitaôs store was burglarized, and 

Juanita offered a $5,000 reward to anyone with information leading to the arrest 

and conviction of the burglars. Abe, while working part-time as a security guard at 

a nearby store, found evidence that led to the arrest and conviction of the burglars. 

Can Abe claim Juanitaôs reward, based on the rule from Borelli v. Brusseau? Is there 

some other public policy that counsels against Abeôs recovering the reward? 

 

 

Restatement (Second) of Contracts Ä 71(1)-(2) & cmt. b (1981) 

 

Questions: 

1. What does ñbargained forò mean? 

 

2. Is Huntôs promise in Hunt v. Bate bargained for? 

 

3. Comment b mentions mutual assent. As noted in the Introduction, assent is 

considered to be one element of contract formation. We will study assent later, in 

Chapters 5, 6, and 7. 
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4. The comment also mentions promises enforceable without consideration. We will 

study these, too, some in this Chapter, in Chapters 2 and 3, and others sprinkled 

throughout the book. 

 

 

D. Proper Form 

 

Notwithstanding a clear requirement of a bargain, courts in the 1600s expressed the 

consideration rule primarily in terms of its forms. Consideration was (and still is) 

required to be in a certain form: benefit to the promisor, detriment to the promisee, 

or mutual promise. 

 

STONE v. WITHEPOOLE (1588) 

Queenôs Bench 

1 Leon. 113, 74 ER 106, Cro. Eliz. 126, 78 ER 383, Owen 94, 74 ER 924, 

Latch, 82 ER 254 

... [Edward Coke (pronounced Cook):] .... The consideration is the ground of every 

action on the case, and it ought to be either a charge to the plaintiff or a benefit to 

the defendant .... 

 

PLAINS BUILDERS, INC. v. STEEL SOURCE, INC. (2013) 

Texas Court of Appeals 

408 S.W.3d 596, 602 

 

Consideration is a present exchange bargained for in return for a promise. It consists 

of either a benefit to the promisor or a detriment to the promisee. The detriment 

must induce the making of the promise, and the promise must induce the incurring 

of the detriment. 

 

Note: Cokeôs pronouncement of the rule in Stone was fairly typical for the time. 

The rule you see recited in Plains Builders is a typical statement of the 

consideration rule as it is used today. They are the same rule. In 16th century 

procedure, the promisor was always the defendant, and the promisee was always 

the plaintiffðin all assumpsit, debt, and covenant actions: all actions on contracts. 

So it makes sense for us to pronounce the same rule as we do now, as benefit to the 

promisor or detriment to the promisee. We also include the element of bargain, 

because we have recognized that bargain was implicit in the law at least since the 

time of Hunt v. Bate. 
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1. Benefit 

 

GAME v. HARVIE (1605) 

Kingôs Bench 

Yelverton 50, 80 ER 36 

 

[Plaintiffs loaned defendant money, to be paid back on request. Defendant refused 

to pay when requested, so plaintiffs sued in assumpsit, winning a judgment.]  ... [I]n 

arrest of judgment, Yelverton shewed that the consideration was not sufficient; for 

it is to pay ... upon request; so that it appears that the defendant was not to have any 

benefit by it, for it might be lent with one hand, and immediately demanded .... But 

tota Curia clearly contra; for when the intent of the parties may stand with the law, 

it shall be expounded accordingly; ... and ... here ... (as Popham [J.] said) the 

promise is grounded upon an accommodation, viz. a loan, which implies an use of 

the [money] by the defendant. .... But if a man delivers to J.S.*  a bag sealed with 

money, and the defendant promises to redeliver it upon request, no assumpsit lies 

upon this; for the defendant has not any benefit by it, for the money being in a bag 

has only a charge imposed by the keeping, vide P. 44 Eliz. before, the case of Riches 

and Brigges, which Yelverton cited to be reversed, and Gaudy and the Court [the 

Kingôs Bench] said it was erroneously reversed. .... 

 

 
 

Questions: 

1. As a young associate, I used to examine loan 

documents to determine their enforceability. 

Many loans I examined were based on demand 

notes, promissory notes that required the 

borrower to pay the money back whenever it 

was demanded by the creditor. ñWhat a silly 

provision,ò I thought, ñThe borrower could have 

the money tied up in a building project and have 

no means to pay it back! If we took this demand 

provision literally, the borrower would be 

unable to use the money, and the loan would be 

of no use to her.ò That is exactly Yelvertonôs 

objection. What is Pophamôs response? 

 

ɲ
Promise to 

repay

ˉ
?

Christopher Yelverton (1536-1612) 

was a younger son of a lawyer and 

entered law school in his late teens. 

His break into public service came 

when he married Margaret Catesby. 

Margaretôs father used his influence to 

get Yelverton elected to Parliament, 

where he served several times, 

eventually as Speaker. He and 

Margaret had twelve children. Queen 

Elizabeth appointed him to the 

Queenôs Bench, where he served until 

he died.  

http://www.oxforddnb.com/view/printa

ble/30213 

http://www.oxforddnb.com/view/printable/30213
http://www.oxforddnb.com/view/printable/30213
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2. How does the court describe the category of things that will count as a 

consideration? 

 

3. The defendant possessed the money. That is a sort of detriment or ñcharge,ò the 

word the court uses for detriment. Is the promisorôs possession of the money the 

kind of detriment that will make a promise enforceable? 

 

4. What does ñintent of the parties may stand with the lawò mean? (Clue: Comment 

b to Restatement (Second) of Contracts Ä 71 says the same thing.) 

 

 

RICHES v. BRIDGES (1602) 

Queenôs Bench & Exchequer Chamber 

Cro. Eliz. 883, 78 ER 1108 

 

[Æ1] Assumpsit. For that [the plaintiff] was indebted to J.S. in twenty combs of 

barley, to be delivered unto [J.S.] at such a day, in consideration that [the plaintiff] 

would deliver it to the defendant before the day; the defendant assumed, and 

promised to deliver it at the day to J.S.: and alledgeth in fact, that [the plaintiff] 

delivered it to the defendant, and the defendant had not delivered it to J.S. It was 

moved in arrest of judgment, that this was not any consideration to deliver the same 

corn which he had received, for he cannot have any use of it, nor any benefit by it. 

 

[Æ2] But the whole Court [the Queenôs Bench] held it to be a good consideration; 

for in regard he received it, and made such a promise, it shall be intended that he 

had some benefit thereby, viz. that he had the better credit to retain it in his hands; 

or otherwise he would not make such a promise: and if by any intendment it can be, 

the law will well intend it. Wherefore it was adjudged for the plaintiff. 

Note, afterwards upon a writ of error in the Exchequer Chamber, it was reversed 

for this cause; for that there was not any sufficient consideration whereof the law 

takes any regard. 

 

Yelverton 4, 80 ER 4: 

 

... [by the whole Queenôs Bench:] the very possession of the wheat might be a credit 

and good countenance to the defendant to be esteemed a rich farmer in the country, 

as in case of the delivery of the 1000l. in money to deliver again upon request; for 

by having so much money in his possession he may happen to be preferrôd in 

marriage. Quaere, for it seems a hard judgment; for the defendant has not any 

manner of profit to receive but only a bare possession. .... But nota, the judgment 

was reversed in the Exchequer, ... as Hitcham told Yelverton. 

 

                                                      
* ñJ.S.ò is short for John of Style, a fictitious name lawyers used in their reports to describe anyone 

whose name wasnôt really relevant. Our John Doe is the equivalent. 
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Listen to a summary of the facts here: http://cca.li/QJ 

 

 

Questions: 

1. The Queenôs Bench found consideration in this case. Was the consideration set 

forth in the plaintiffôs allegations (which are all set forth in the first sentence)? 

 

2. Do we know for what reason the defendant made this promise? Why would the 

defendant make such a promise (you may speculate on this one)? 

 

3. Do we know that the defendant deliberated before making the promise? 

 

4. Does the consideration relied on by the court show that a promise probably was 

made? 

 

5. What does ñshall be intendedò mean? How does a court ñintendò something? 

 

6. Is there any reason to think that this transaction was efficient? 

 

7. What happened to this case in the Exchequer Chamber, which was the court of 

appeals that in 1602 reviewed cases from the Queenôs Bench? 

 

8. Why does Croke, the first reporter, report that both barley or corn are at issue but 

Yelverton reports that it was wheat? [This is a trick question, and a non-legal one.] 

 

 
 

 

ɲ
Promise to 

deliver

ˉ

http://cca.li/QJ
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REYNOLDS v. PINHOWE (1594) 

Queenôs Bench 

Cro. Eliz. 429, 78 ER 669 

 

Assumpsit. Whereas the defendant had [obtained a judgment of ] five pounds 

against the plaintiff;* in consideration of four pounds given him by the plaintiff, ... 

the defendant assumed to acknowledge satisfaction of that judgmentÀ before such a 

day; and ... he had not done it. And it was thereupon demurred: for it was moved, 

that there was not any consideration. ðBut all the Court held it to be well enough; 

for it was a benefit unto him to have it without suit or charge: and it may be there 

was error in the record, so as the party might have avoided it. Wherefore it was 

adjudged for the plaintiff. 

 

Moore 412, 72 ER 663: 

 

... But it was adjudged good, because speedy payment excuses & prevents travail 

& expense of suit. 

 

 

Listen to a summary of the facts here: http://cca.li/QK  

 

 

Questions: 

1. What form must the consideration take, says the Queenôs Bench? 

 

2. Is there any mention of ñbargainò in Reynolds, Riches, and Game? 

 

3. Does a ñbargainò exist in these three cases? 

 

4. How is this case different from Borelli? 

 

5. Reynolds has the right rule, but the application of it is controversial. Some 

American jurisdictions would follow Reynolds, but most would have held that no 

consideration existed here. They would follow Borelli on these facts. We will study 

those jurisdictions later. Please remember that Reynolds is a minority position. 

 

                                                      
* Most disputed lawsuits end with a ñjudgment,ò a document signed by a judge dismissing the suit 

or directing the defendant to do something such as pay money. After the court issues a judgment 

that a defendant pay money to a winning plaintiff, if the defendant refuses to pay then the plaintiff 

must initiate collection procedures, which are separate from and collateral to the lawsuit that 

resulted in the judgment. The defendant in Reynolds was a winning plaintiff in a prior lawsuit. He 

had obtained in that prior suit a judgment against the Reynolds plaintiff. 
À Acknowledging satisfaction of the judgment debt probably meant that the defendant give the 

plaintiff a signed and sealed writing that would have provided the Reynolds plaintiff with a 

defense to any further collection procedures by the Reynolds defendant. 

http://cca.li/QK
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PROBLEM 4. A tractor dealer sells a tractor to a farmer. The farmer takes 

immediate possession, and in return promises to pay for the tractor over the next 

five years. Is there consideration? 

 

 

ASSOCIATED BUILDERS, INC. v. William M. COGGINS et al. (1999) 

Supreme Judicial Court of Maine 

722 A.2d 1278 

 

DANA, J. 

 

 

[Æ1] Associated Builders, Inc. appeals from a grant of a summary judgment 

entered in the Superior Court * * * * in favor of the defendants William M. Coggins 

and Benjamin W. Coggins, d/b/a Ben & Billôs Chocolate Emporium. Associated 

contends that the court erred when it held that despite a late payment by the 

Cogginses, an accord and satisfaction relieved the Cogginses of a contractual 

liability. The Cogginses argue that the three-day delay in payment was not a 

material breach of the accord and, even if the breach was material, Associated 

waived its right to enforce the forfeiture. We agree with the Cogginses and affirm 

the judgment. 

 

[Æ2] Associated provided labor and materials to the Cogginses to complete a 

structure on Main Street in Bar Harbor. After a dispute arose regarding 

compensation, Associated and the Cogginses executed an agreement stating that 

there existed an outstanding balance of $70,005.54 and setting forth the following 

terms of repayment:  

It is agreed that, two payments will be made by [the Cogginses] to 

[Associated] as follows:  Twenty Five Thousand Dollars ($25,000.00) on or 

before June 1, 1996 and Twenty Five Thousand Dollars ($25,000.00) on or 

before June 1, 1997. No interest will be charged or paid providing payments 

are made as agreed. If the payments are not made as agreed then interest 

shall accrue at 10% [ ] per annum figured from the date of default. There 

will be no prepayment penalties applied. It is further agreed that Associated 

Builders will forfeit the balance of Twenty Thousand and Five Dollars and 

Fifty Four Cents ($20,005.54) providing the above payments are made as 

agreed. 

 

The Cogginses made their first payment in accordance with the agreement. The 

second payment, however, was delivered three days late on June 4, 1997. Claiming 

a breach of the contract, Associated filed a complaint demanding the balance of 

$20,005.54, plus interest and cost. The Cogginses answered the complaint raising 

the affirmative defense of an accord and satisfaction and waiver. Both parties 

moved for a summary judgment. The court granted the Cogginsesô motion and 

Associated appealed. 
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[Æ3] The trial court must enter a summary judgment ñif the pleadings, 

depositions, answers to interrogatories, and admissions on file, together with the 

affidavits, if any, referred to in the statements required by [M.R. Civ. P.] 7(d) show 

that there is no genuine issue as to any material fact set forth in those statements 

and that any party is entitled to a judgment as a matter of law.ò M.R. Civ. P. 56(c). 

ñOn appeal from a grant of summary judgment, we view the evidence in the light 

most favorable to the nonprevailing party, and review the trial court decision for 

errors of law.ò * * * * 

 

[Æ4] ñAn accord óis a contract under which an obligee promises to accept a 

substituted performance in future satisfaction of the obligorôs duty.ôò * * * *  

Settlement of a disputed claim is sufficient consideration for an accord and 

satisfaction. * * * *  Here, the court correctly found the June 15, 1995 agreement 

to be an accord. 

 

[Æ5] Satisfaction is the execution or performance of the accord. See Restatement 

(Second) of Contracts Ä 281(1) (1981). If the obligor breaches the accord, the 

obligee may enforce either the original duty or any duty pursuant to the accord. See 

id. Ä 281(2) (1981); see also Arthur L. Corbin, 6 Corbin on Contracts Ä 1271, at 93-

94 (1961). * * * * 

 

[Æ8] Even if the [Cogginses breached and Associated had a right to disregard the 

accord and enforce the original obligation (ðRicks)], Associated waived that right 

when it accepted the late payment. A waiver is a voluntary or intentional 

relinquishment of a known right. * * * *  If a party in knowing possession of a right 

does something inconsistent with the right or that partyôs intention to rely on it, the 

party is deemed to have waived that right. * * * *  A party waives a contractual 

right arising from a breach because of a late payment when that party accepts tender 

of the late payment. * * * *  Here, because Associated accepted the final $25,000 

payment, it waived its right to enforce the forfeiture. 

 

[Æ9] The trial court, therefore, did not err when it held that a satisfaction of the 

accord occurred when Associated accepted the final payment. 

 The entry is: 

 Judgment affirmed. 

 

Questions:  

1. What is an accord? 

 

2. What is consideration for the accord in this case? 

 

3. Was consideration here a performance or a promise? 
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4. If the obligor breaches the accord, what remedies does the obligee have? 

 

5. What act constituted waiver? 

 

6. What should Associated have done after it received the check if it wanted to sue 

for other $20,005.54? 

 

 

ðA long aside: Moral Obligation 

 

 

Please review Hunt v. Bate, supra. 

 

 

EDMONDS CASE (1587) 

3 Leon. 164 

 

In an action upon the case against Edmonds, the case was, that the defendant being 

[a minor], requested the plaintiff to be bounden for him to another, for the payment 

of 30l., which he was to borrow for his own use;* to which the plaintiff agreed, and 

was bounden, [as requested]; afterwards, the plaintiff was sued for the said debt [of 

Edmonds], and paid it; and afterwards, when the defendant came of full age the 

plaintiff put him in mind of the matter aforesaid, and prayed him that he might not 

be damnified so to pay 30l., it being the defendantôs debt: whereupon the defendant 

promised to pay the debt again to the plaintiff; upon which promise, the action was 

brought. And it was holden by the Court, that although here was no present 

consideration upon which the assumpsit could arise; yet the Court was clear, that 

upon the whole matter the action did lie, and judgment was given for the plaintiff. 

 

Questions: 

1. What was consideration for the second promise? 

 

2. The word consideration is by 1587 a technical legal word. Commonly, or non-

legally, it may mean ña thing to consider.ò Does this report use it technically or by 

its common meaning? 

 

 

                                                      
* [In other words, Edmonds, a minor, asked the plaintiff to guarantee a 30l. loan. (ðRicks)] 
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This next case is an aside (technically an aside to an aside). It deals with a problem 

of capacity. Can a minor contract? Or, why did the infant in Edmonds Case need to 

promise again? Ex Parte Odem discusses the capacity of infants. 

 

Ex parte: Iris ODEM 

(Re: The CHILDRENôS HOSPITAL OF BIRMINGHAM v. 

Vincent KELLEY and Iris Odem) (1988) 

Supreme Court of Alabama 

537 So.2d 919 

 

[Æ1] We granted this petition for writ of certiorari in order to review the limited 

issue of whether a minor who executes a contract for a ñnecessaryò is obligated to 

comply with the express terms of the entire contract, including those provisions 

regarding attorney fees and waiver of personal exemptions. 

 

[Æ2] The facts of this case are set forth in the opinion by the Court of Civil 

Appeals, 537 So.2d 917, and we agree that medical services provided to an infant 

child of a minor are ñnecessariesò for which the minor parent may be obligated to 

pay, but we hold that the attorney fees for enforcing the contract are not ñnecessariesò 

for which the minor is legally obligated to pay. 

 

[Æ3] The general rule of law is that contracts of minors are voidable. That is, the 

contract may be avoided or ratified at the election of the minor. Flexner v. 

Dickerson, 72 Ala. 318 (1882). In the instant case, Iris Odem disaffirmed, or 

avoided, the contract she had executed with Childrenôs Hospital. Consequently, Iris 

Odemôs obligation to pay for necessaries, i.e., the medical services rendered to her 

infant son, is not the result of the express contract between the parties, but arises 

from a quasi-contractual relationship created by operation of law which enforces 

the implied contract to pay. 43 C.J.S. Infants Ä 180 (1978). Therefore, a minor is 

not liable on any portion of the contract, or for what was agreed to be paid, except 

that the minor is liable for the just value of the necessaries. 

 

[Æ4] In Wiggins Estate Co. v. Jeffery, 246 Ala. 183, 19 So.2d 769 (1944), this 

Court, with approval, quoted the following from 18 Am.St.Rep. p. 650 et seq.: 

ñIt is for the court to determine, as a matter of law, in the first place, whether 

the things supplied may fall within the general classes of necessaries, and if 

so, whether there is sufficient evidence to warrant the jury in finding that 

they are necessary. If either of these preliminary inquiries be decided in the 

negative, it is the duty of the court to nonsuit the plaintiff who seeks to 

recover from the [minor]. If they be decided in the affirmative, it is then for 

the jury to determine whether, under all the circumstances, the things 

furnished were actually necessary to the position and condition of the 

[minor], as well as their reasonable value, and whether the [minor] was 

already sufficiently supplied....ò 
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Therefore, the class and character of articles that are necessaries are issues of law. 

Wiggins Estate Co., supra. 

 

[Æ5] Do the attorney fees in this case fall within the general classes of necessaries? 

Stated differently, are the attorney fees necessary to the position and condition of 

the minor? 

 

[Æ6] Under Alabama law, attorney fees are recoverable from an opposing party 

only when provided for by contract or by statute. * * * * Thus, any contractual 

provision regarding the recovery of attorney fees in this case is for the benefit of 

Childrenôs Hospital, because the attorney fees would not otherwise be recoverable. 

Accordingly, attorney fees are not necessary to the position and condition of the 

minor and are not recoverable from Iris Odem. 

ñIt is the policy of the law to protect infants against their own mistakes or 

improvidence, and from designs of others, and to discourage adults from 

contracting with an infant.ò 43 C.J.S. Infants Ä 180 (1978). 

 Accordingly, when an infant executes a contract, the infant is liable only on his 

implied promise to pay for necessaries, and all other provisions of the contract are 

voidable at the election of the infant. Further, attorney fees are not necessaries, 

because they are not necessary for the position and condition of the infant. We 

reverse the judgment of the Court of Civil Appeals to the extent that it holds that 

Iris Odem is obligated under all of the terms of the contract, and we affirm that 

portion of the judgment that holds that she is obligated for the reasonable value of 

the medical services rendered to her infant son. 

 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

TORBERT, C.J., and MADDOX, JONES, BEATTY, ADAMS, HOUSTON and 

STEAGALL, JJ., concur. 

 

Questions: 

1. Is a contract by a minor void? 

 

2. Is medical care for a minor a necessary? 

 

3. Are attorneys fees specified in the contract for medical care necessaries? 

 

4. Are clothes necessaries? 

 

5. Is an apartment a necessary? 

 

Aside to the aside overðnow we are going back to moral obligation.  

 

 

The next source, from the U.S. Bankruptcy Code, addresses the status of promises 

to pay debts that have previously been discharged in bankruptcy.  
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PROBLEM 5. J.S. takes possession of a truck and promises in return to pay for it 

in installments. Then J.S. is laid off from work, abandons his $400,000 home (on 

which he owes $390,000), and drinks heavily. He fails to make his truck payments. 

He also does not pay his credit card bills. The bank takes the house back. The truck 

dealer takes the truck back, but J.S. owes more for the truck than the truck is worth. 

J.S.ôs creditors, including the truck note claim holder, file suits against him. To 

escape liability to them, J.S. files for bankruptcy. Soon after J.S. files a bankruptcy 

case, the bankruptcy court grants him a discharge (http://cca.li/QL). This means 

that J.S. is no longer liable to pay for the truck or the credit cards. But, J.S. is 

plagued by guilt and wants to live an honorable life. He also wants to drive a truck 

again, and he hopes that paying off the truck debt, even though it is discharged, will 

influence someone to lend to him again. J.S. writes to the truck note claim holder 

and promises to pay the debt for the truck. Is this promise enforceable? See the 

following statute. 

 

11 U.S.C. Ä524. Effect of discharge 

 

Questions: 

1. What is the consideration for the agreement mentioned in subsection (c)? 

 

2. May J.S. rescind the agreement? Why? 

 

3. Must the debtor have an agreement in order to repay a debt that has been 

discharged in bankruptcy? 

 

4. The following except from In re Ray, 26 B.R. 534, 537 (Bcy. 1983), details why 

Ä 524 was passed. Bankruptcy was thought to bar only collection of the debt, but 

the moral obligation to pay it remained. Note that the court names a third exception 

to the moral-obligation-is-no-consideration rule, besides the two we have studied. 

What is it? 

 

[Æ1] At common law, it was generally believed ñthat a promise made in 

recognition of a moral obligation, arising out of a benefit previously 

received, was not enforceable.ò Comment, Reaffirmation Agreements: A 

Fight for Enforceability Under the New Bankruptcy Code, 12 Cumberland 

L. Rev. 431, 433-34 (1982) (hereinafter cited: Comment, Reaffirmation 

Agreements). Exceptions, however, were developed. In Ball v. Hesketh, 90 

Eng.Rep. 541 (K.B.1697), a promise to pay a debt contracted during infancy 

was enforced. In Hyleing v. Hastings, 91 Eng.Rep. 1157 (K.B.1699), a 

promise to pay a debt barred by the statute of limitations was enforced. 

English attorneys then began arguing that a bankrupt had a moral obligation 

to repay discharged debts. See generally, Boshkoff, The Bankruptôs Moral 

Obligation to Pay His Discharged Debts: A Conflict Between Contract 

Theory and Bankruptcy Policy, 47 Ind. L.J. 36, 39-44 (1971) (hereinafter 

cited: Boshkoff, Moral Obligation). In Truemon v. Fenton, 98 Eng.Rep. 

http://cca.li/QL
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1232 (K.B.1777), Lord Mansfield declared that a bankrupt was morally 

obligated to pay discharged debts, and a new promise to pay a discharged 

debt was sufficient consideration to revive the enforceability of the debt. 

 

[Æ2] After Truemon, ñcreditors began to use reaffirmations to escape [the 

effect of] the bankruptcy discharge. . . .ò Comment, Reaffirmation 

Agreements, supra at 435. In an effort to control the problem, Parliament 

first required that the reaffirmation agreement must be in writing, 5 Geo. 4, 

c. 98, Ä 128 (1824), and later declared unenforceable all such reaffirmation 

agreements. 12 & 13 Vict. c. 106, Ä 204 (1849). Comment, Reaffirmation 

Agreements, supra at 435, n.21-23. 

 

[Æ3] Just before reaffirmations were banned in England, their use began 

to grow in the United States, helped by Scoutland v. Eislord, 4 

N.Y.Com.L.Rep. 241, 7 Johns. 36 (1810), in which Lord Mansfieldôs 

doctrine of moral obligation was followed. Even after Congress passed the 

Bankruptcy Act of 1898, most states, ñby statute or case law, recognized the 

theory that a discharge did not prohibit collection of the debt or erase the 

debt.ò Comment, Reaffirmation Agreements, supra at 436. 

 

[Æ4] Often, creditors harassed debtors by using the doctrine of moral 

obligation and the theory that discharged debts were not erased. Sometimes, 

creditors would sue debtors on the discharged debt in state court ñin the 

hope that the debtor would rely upon the discharge and fail to appear in the 

subsequent action.ò Comment, Reaffirmation Agreements, supra at 437. 

Other times, secured creditors would obtain a reaffirmation agreement from 

the debtor under threat of repossession of collateral. H.R. Rep. No. 95-595, 

95th Cong., 1st Sess. 164 (1977), U.S. Code Cong. & Admin. News 1978, 

p. 5787. Thus, 

(t)he resulting practices under the 1898 Act were similar to those 

experienced by the English courts in the eighteenth century. 

Reaffirmations tended to frustrate severely the debtorôs purpose for 

seeking a discharge from the bankruptcy court. 

Comment, Reaffirmation Agreements, supra at 437. Where the secured 

creditor used the threat of repossession as leverage to coerce the discharged 

debtor into reviving and reaffirming his entire personal liability to the 

creditor, the collateral was generally worth only a portion of the amount 

owed. The secured creditor did not want to enforce its in rem rights against 

the collateral. Rather, the secured creditor desired to use the threat of 

enforcing its in rem rights as a means of coercing the debtor into reviving 

his in personam obligation which had been discharged. See Boshkoff, Moral 

Obligation, supra at 37, n.5. 

 

[Æ5] Consider, for example, In Re Thompson, 416 F. Supp. 991 

(S.D.Tex.1976). A secured creditor was scheduled by the bankrupt in his 

bankruptcy petition, and filed a proof of claim. The bankrupt was 
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discharged, and was purportedly relieved of any personal liability to the 

secured creditor. After discharge, the secured creditor began sending letters 

to the debtor, threatening civil and criminal action if the discharged debt 

was not paid. Id. at 993. The simple fact is that such coercion by creditors 

has always been built into the system of debtor-creditor relations, and non-

judicial coercion has always been viewed by creditors as an effective and 

certainly inexpensive method of enforcing and reviving a debtorôs in 

personam obligations. See Leff, Coercive Collection, supra at 5-9. 

 

[Æ6] In 1970, Congress attempted to curtail creditor abuse. Under the Act 

of Oct. 19, 1970, Pub.L. No. 91-467, sec. 2, 14, 15, 17, 38, 58, 84 Stat. 990 

(amending 11 U.S.C. sec. 11, 32, 33, 35, 66, 94 (1964)), bankruptcy courts 

were given exclusive jurisdiction to determine the right to and effect of a 

discharge, removing jurisdiction from state courts. No longer could 

creditors sue debtors in state court on discharged obligations hoping for 

default judgments. But reaffirmations by non-judicial leverage or coercion 

were not controlled. See, e.g., In Re Thompson, supra. 

 

[Æ7] It is with this history of creditor coercion and abuse in mind that 

Congress sat down to draft Ä 524 of the Code. See H.R. Rep. 95-595, supra 

at 164. 

 

5. Many lawyers have rationalized these moral obligation cases on a ground other 

than moral obligation. They claim that moral obligation is not the true ground of 

these decisions. What is their argument? Well, these lawyers take note that infancy, 

discharge in bankruptcy, and the statute of limitations are legal defenses to a 

creditorôs breach of contract case against the promisor. These lawyers then argue 

that something happened to the defense when the second promise was made by the 

promisor to pay the prior debt. They claim that the second promise did something 

to the defense. What happened to the defense? Can you finish this argument? You 

have the necessary bits of information to finish it. 

 

 

Now here is one more possible moral obligation exception, from the rest of the 

Hunt v. Bate report: 

 

HUNT v. BATE (1568) 

Common Pleas 

3 Dyer 272a 

 

* * * * But in another like action on the case brought upon a promise of twenty 

pounds made to the plaintiff by the defendant in consideration that the plaintiff, at 

the special instance of the said defendant, had taken to wife the cousin of the 

defendant, that was good cause, although the marriage was executed and past before 

the undertaking and promise, because the marriage ensued at the request of the 
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defendant. * * * * And therefore the opinion of the Court in this case this Term was, 

that the plaintiff should recover upon the verdict, &c. And so note the diversity 

between aforesaid cases.  

 

Questions: 

1. What was consideration for the promise? 

 

2. Was there a bargain? 

 

 

The meaning can be hard to wrench 

From cases that were in Law French 

In language so dense 

They rarely made sense 

To anyone not on the bench 

 

ðJim Woodward, STCL Class of 2003 

 

WEBB v. McGOWIN (1935) 

Court of Appeals of Alabama 

168 So. 196 

 

BRICKEN, Presiding Judge. 

 

[Æ1] This action is in assumpsit. The complaint as originally filed was amended. 

The demurrers to the complaint as amended were sustained, and because of this 

adverse ruling by the court the plaintiff took a nonsuit, and the assignment of errors 

on this appeal are predicated upon said action or ruling of the court. 

 

[Æ2] A fair statement of the case presenting the questions for decision is set out 

in appellantôs brief, which we adopt. 

 

[Æa] ñOn the 3d day of August, 1925, appellant while in the employ of the 

W.T. Smith Lumber Company, a corporation, and acting within the scope of 

his employment, was engaged in clearing the upper floor of Mill No.2 of 

the company. While so engaged he was in the act of dropping a pine block 

from the upper floor of the mill to the ground below; this being the usual 

and ordinary way of clearing the floor, and it being the duty of the plaintiff 

in the course of his employment to so drop it. The block weighed about 75 

pounds. 

 

[Æb] ñAs appellant was in the act of dropping the block to the ground below, 

he was on the edge of the upper floor of the mill. As he started to turn the 

block loose so that it would drop to the ground, he saw J. Greeley McGowin, 

testator of the defendants, on the ground below and directly under where the 
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block would have fallen had appellant turned it loose. Had he turned it loose 

it would have struck McGowin with such force as to have caused him 

serious bodily harm or death. Appellant could have remained safely on the 

upper floor of the mill by turning the block loose and allowing it to drop, 

but had he done this the block would have fallen on McGowin and caused 

him serious Injuries or death. The only safe and reasonable way to prevent 

this was for appellant to hold to the block and divert its direction in falling 

from the place where McGowin was standing and the only safe way to divert 

it so as to prevent its coming into contact with McGowin was for appellant 

to fall with it to the ground below. Appellant did this, and by holding to the 

block and falling with it to the ground below, he diverted the course of its 

fall in such way that McGowin was not injured. In thus preventing the 

injuries to McGowin appellant himself received serious bodily injuries, 

resulting in his right leg being broken, the heel of his right foot torn off and 

his right arm broken. He was badly crippled for life and rendered unable to 

do physical or mental labor. 

 

[Æc] ñOn September 1, 1925, in consideration of appellant having prevented 

him from sustaining death or serious bodily harm and in consideration of 

the injuries appellant had received, McGowin agreed with him to care for 

and maintain him for the remainder of appellantôs life at the rate of $15 

every two weeks from the time he sustained his injuries to and during the 

remainder of appellantôs life; it being agreed that McGowin would pay this 

sum to appellant for his maintenance. Under the agreement McGowin paid 

or caused to be paid to appellant the sum so agreed on up until McGowinôs 

death on January 1, 1934. After his death the payments were continued to 

and including January 27, 1934, at which time they were discontinued. 

Thereupon plaintiff brought suit to recover the unpaid installments accruing 

up to the time of the bringing of the suit. 

 

[Æd] ñThe material averments of the different counts of the original 

complaint and the amended complaint are predicated upon the foregoing 

statement of facts.ò 

 

[Æ3] In other words, the complaint as amended averred in substance: (1) That on 

August 3, 1925, appellant saved J. Greeley McGowin, appelleeôs testator, from 

death or grievous bodily harm; (2) that in doing so appellant sustained bodily injury 

crippling him for ólife; (3) that in consideration of the services rendered and the 

injuries received by appellant, McGowin agreed to care for him the remainder of 

appellantôs life, the amount to be paid being $15 every two weeks; (4) that 

McGowin complied with this agreement until he died on January 1, 1934, and the 

payments were kept up to January 27, 1934, after which they were discontinued. 

 

[Æ4] The action was for the unpaid installments accruing after January 27, 1934, 

to the time of the suit. 
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[Æ5] The principal grounds of demurrer to the original and amended complaint 

are: (1) It states no cause of action; (2) its averments show the contract was without 

consideration; (3) it fails to allege that McGowin had, at or before the services were 

rendered, agreed to pay appellant for them; (4) the contract declared on is void 

under the statute of frauds. 

 

[Æ6] 1. The averments of the complaint show that appellant saved McGowin 

from death or grievous bodily harm. This was a material benefit to him of infinitely 

more value than any financial aid he could have received. Receiving this benefit, 

McGowin became morally bound to compensate appellant for the services rendered. 

Recognizing his moral obligation, he expressly agreed to pay appellant as alleged 

in the complaint and complied with this agreement up to the time of his death; a 

period of more than 8 years. 

 

[Æ7] Had McGowin been accidentally poisoned and a physician, without his 

knowledge or request, had administered an antidote, thus saving his life, a 

subsequent promise by McGowin to pay the physician would have been valid. 

Likewise, McGowinôs agreement as disclosed by the complaint to compensate 

appellant for saving him from death or grievous bodily injury is valid and 

enforceable. 

 

[Æ8] Where the promisee cares for, improves, and preserves the property of the 

promisor, though done without his request, it is sufficient consideration for the 

promisorôs subsequent agreement to pay for the service, because of the material 

benefit received. Pittsburg Vitrified Paving & Building Brick Co. v. Cerebus Oil 

Co., 79 Kan. 603, 100 P. 631; Edson v. Poppe, 24 S.D. 466, 124 N.W. 441, 26 

I.R.A.(N.S.) .534; Drake v. Bell, 26 Misc. 237, 55 N.Y.S. 945. 

 

[Æ9] In Boothe v. Fitzpatrick, 36 Vt. 681, the court held that a promise by 

defendant to pay for the past keeping of a bull which had escaped from defendantôs 

premises and been cared for by plaintiff was valid, although there was no previous 

request, because the subsequent promise obviated that objection; it being equivalent 

to a previous request. On the same principle, had the promisee saved the promisorôs 

life or his body from grievous harm, his subsequent promise to pay for the services 

rendered would have been valid. Such service would have been far more material 

than caring for his bull. Any holding that saving a man from death or grievous 

bodily harm is not a material benefit sufficient to uphold a subsequent promise to 

pay for the service, necessarily rests on the assumption that saving life and 

preservation of the body from harm have only a sentimental value. The converse of 

this is true. Life and preservation of the body have material, pecuniary values, 

measurable in dollars and cents. Because of this, physicians practice their 

profession charging for services rendered in saving life and curing the body of its 

ills, and surgeons perform operations. The same is true as to the law of negligence, 

authorizing the assessment of damages in personal injury cases based upon the 

extent of the injuries, earnings, and life expectancies of those injured. 
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[Æ10] In the business of life insurance, the value of a manôs life is measured in 

dollars and cents according to his expectancy, the soundness of his body, and his 

ability to pay premiums. The same is true as to health and accident insurance. 

 

[Æ11] It follows that if, as alleged in the complaint, appellant saved J. Greeley 

McGowin from death or grievous bodily harm, and McGowin subsequently agreed 

to pay him for the service rendered, it became a valid and enforceable contract. 

 

[Æ12] 2. It is well settled that a moral obligation is a sufficient consideration to 

support a subsequent promise to pay where the promisor has received a material 

benefit, although there was no original duty or liability resting on the promisor. 

Lycoming County v. Union County, 15 Pa. 166, 53 Am.Dec. 575, 579, 580 j 

Ferguson v. Harris, 39 S.C. 323, 17 S.E. 782, 39 Am.St.Rep. 731, 734; Muir v. 

Kane, 55 Wash. 131, 104 P. 153, 26 L.R.A. (N.S,) 519, 19 Ann.Cas. 1180; State ex 

rel. Bayer v. Funk, 105 Or. 134, 199 P. 592, 209 P. 113, 25 A.L.R. 625, 634; Hawkes 

v. Saunders, 1 Cowp. 290; In re Sutchôs Estate, 201 Pa. 305, 50 A 943 Edson v. 

Poppe, 24 S.D. 466, 124 N.W. 441, 26 L.R.A(N. S.) .534; Park Falls State Bank v. 

Fordyce, 206 Wis. 628, 238 N.W. 516, 79 AL. R. 1339; Baker v. Gregory, 28 Ala. 

544, 65 Am.Dec. 366. In the case of State ex rel. Bayer v. Funk, supra, the court 

held that a moral obligation is a sufficient consideration to support all executory 

promise where the promisor received an actual pecuniary or material benefit for 

which he subsequently expressly promised to pay. 

 

[Æ13] The case at bar is clearly distinguishable from that class of cases where the 

consideration is a mere moral obligation or conscientious duty unconnected with 

receipt by promisor of benefits of a material or pecuniary nature. Park Falls State 

Bank v. Fordyce, supra. Here the promisor received a material benefit constituting 

a valid consideration for his promise. 

 

[Æ14] 3. Some authorities hold that, for a moral obligation to support a subsequent 

promise to pay, there must have existed a prior legal or equitable obligation, which 

for some reason had become unenforceable, but for which the promisor was still 

morally bound. This rule, however, is subject to qualification in those cases where 

the promisor having received a material benefit from the promisee, is morally 

bound to compensate him for the services rendered and in consideration of this 

obligation promises to pay. In such cases the subsequent promise to pay is an 

affirmance or ratification of the services rendered carrying with it the presumption 

that a previous request for the service was made McMorris v. Herndon, 2 Bai1ey 

(S.c.) 56, 21 Am.Dec. 515; Chadwick v. Knox, 31 N.H. 226, 64 Am.Dec. 329; 

Kenan v. Holloway, 16 Ala. 53, 50 Am.Dec. 162; Ross v. Pearson, 21 Ala. 473. 

 

[Æ15] Under the decisions above cited, McGowinôs express promise to pay 

appellant for the services rendered was an affirmance or ratification of what 

appellant had done raising the presumption that the services had been rendered at 

McGowinôs request. 
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[Æ16] 4. The averments of the complaint show that in saving McGowin from death 

or grievous bodily harm, appellant was crippled for life. This was part of the 

consideration of the contract declared on. McGowin was benefited. Appellant was 

injured. Benefit to the promisor or injury to the promisee is a sufficient legal 

consideration for the promisorôs agreement to pay. Fisher v. Bartlett, 8 Greenl. (Me.) 

122, 22 Am.Dec. 225; State ex rel. Bayer v. Funk, supra. 

 

[Æ17] 5. Under the averments of the complaint the services rendered by appellant 

were not gratuitous. The agreement of McGowin to pay and the acceptance of 

payment by appellant conclusively shows the contrary. * * * * 

 

[Æ18] From what has been said, we are of the opinion that the court below erred 

in the ruling complained of; that is to say in sustaining the demurrer, and for this 

error the case is reversed and remanded. 

 

Reversed and remanded. 

 

SAMFORD, Judge (concurring). 

 

The questions involved in this case are not free from doubt, and perhaps the strict 

letter of the rule, as stated by judges, though not always in accord, would bar a 

recovery by plaintiff, but following the principle announced by Chief Justice 

Marshall in Hoffman v. Porter, Fed. Cas. No. 6,577, 2 Brock. 156, 159, where he 

says, ñI do not think that law ought to be separated from justice, where it is at most 

doubtful,ò I concur in the conclusions reached by the court. 

 

 

WEBB v. McGOWIN (1936) 

Supreme Court of Alabama 

168 So. 199 

 

FOSTER, Justice. 

 

[Æ1] We do not in all cases in which we deny a petition for certiorari to the Court 

of Appeals approve the reasoning and principles declared in the opinion, even 

though no opinion is rendered by us. It does not always seem to be important that 

they be discussed, and we exercise a discretion in that respect. But when the opinion 

of the Court of Appeals asserts important principles or their application to new 

situations, and it may be uncertain whether this court agrees with it in all respects, 

we think it advisable to be specific in that respect when the certiorari is denied. We 

think such a situation here exists. 

 

[Æ2] Neither this court nor the Court of Appeals has had before it questions 

similar to those here presented * * * *. * * * * 
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[Æ3] The opinion of the Court of Appeals here under consideration recognizes 

and applies the distinction between a supposed moral obligation of the promisor, 

based upon some refined sense of ethical duty, without material benefit to him, and 

one in which such a benefit did in fact occur. We agree with that court that if the 

benefit be material and substantial and was to the person of the promisor rather than 

to his estate, it is within the class of material benefits which he has the privilege of 

recognizing and compensating either by an executed payment or an executory 

promise to pay. The cases are cited in that opinion. The reason is emphasized when 

the compensation is not only for the benefits which the promisor received, but also 

for the injuries either to the property or person of the promisee by reason of the 

service rendered. 

 

Writ denied. 

 

ANDERSON, C.J., and GARDNER and BOULDIN, JJ., concur. 

 

Questions: 

1. What is the law in Alabama after these two decisions? 

 

2. Why is the Supreme Courtôs decision important if it simply approves the 

reasoning and principles set forth in the Court of Appealsô decision? 

 

3. How is this case different than Hunt v. Bate 1? 

 

 

HARRINGTON v. TAYLOR (1945) 

Supreme Court of North Carolina 

36 S.E.2d 227 

 

PER CURIAM. 

 

[Æ1] The plaintiff in this case sought to recover of the defendant upon a promise 

made by him under the following peculiar circumstances: 

 

[Æ2] The defendant had assaulted his wife, who took refuge in plaintiffôs house. 

The next day the defendant gained access to the house and began another assault 

upon his wife. The defendantôs wife knocked him down with an axe, and was on 

the point of cutting his head open or decapitating him while he was laying on the 

floor, and the plaintiff intervened, caught the axe as it was descending, and the blow 

intended for defendant fell upon her hand, mutilating it badly, but saving 

defendantôs life. 

 

[Æ3] Subsequently, defendant orally promised to pay the plaintiff her damages; 

but, after paying a small sum, failed to pay anything more. So, substantially, states 

the complaint. 
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[Æ4] The defendant demurred to the complaint as not stating a cause of action, 

and the demurrer was sustained. Plaintiff appealed. 

 

[Æ5] The question presented is whether there was a consideration recognized by 

our law as sufficient to support the promise. The Court is of the opinion that, 

however much the defendant should be impelled by common gratitude to alleviate 

the plaintiffôs misfortune, a humanitarian act of this kind, voluntarily performed, is 

not such consideration as would entitle her to recover at law. 

 

[Æ6] The judgment sustaining the demurrer is 

Affirmed. 

 

Question: Can you find a factual distinction between Harrington and Webb v. 

McGowin? 

 

 

2. Detriment 

 

WEBBS CASE (1576) 

4 Leonard 110, 74 ER 763 

 

In action upon the case, the plaintiff declared, that whereas Cobham was indebted 

to J.S. and J.S. to the defendant, the said defendant in consideration that the plaintiff 

would procure the said J.S. to make a letter [or power] of attorney to the defendant 

to sue the said Cobham, promised to pay and give to the plaintiff 10Ã. It was 

objected, here was not any consideration for to induce the assumpsit; for the 

defendant by this letter of attorney gets nothing but his labour and travel. But the 

exception was not allowed of. For in this case not so much the profit which 

redounds to the defendant, as the labour of the plaintiff in procuring of the letter of 

attorney, is to be respected.  

 

Questions: 

1. This opinion is not really that difficult, but all of the words matter. Diagraming 

the relationships between the parties in this case helps understanding greatly. Who 

is J.S.ôs creditor? 

 

2. A power of attorney is a document in which one person, called a principal, 

appoints another to be her agent, usually for a certain purpose(s) named in the 

document. In Webbs Case, the power of attorney was to be signed by J.S., the 

principal, who would appoint the defendant to be J.S.ôs agent to sue Cobham. The 

defendant claims that the power of attorney is worth nothing. Thatôs plausible, isnôt 

it, given that the defendant may never obtain anything from Cobham? The 

counterargument is that if it were actually worth nothing, the defendant never would 
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have promised 10Ã for it. If the plaintiff has given defendant nothing, then shouldnôt 

the court agree that no consideration exists? Is there a bargain here? 

 

 

Christopher St. German, DOCTOR AND STUDENT (1531) 

Selden Soc. vol. 91, pp. 230-31, B&M 483 

 

Student: ... [A]fter divers that be learned in the laws of the realm, all promises shall 

be taken in this manner, that is to say: if he to whom the promise is made have a 

charge by reason of the promise, which he hath also performed, then in that case he 

shall have an action for that thing that was promised, though he that made the 

promise have no worldly profit by it. As, if a man say to another, óHeal such a poor 

man of his diseaseô, or óMake such a highway, and I shall give thee thus muchô, and 

if he do it I think an action lieth at the common law. 

 

Questions:  

1. This is not a case, but St. German mentions two actual cases. What are they? 

 

2. In this passage, what counts to make a promise actionable (enforceable)? 

 

3. Do the two cases involve enforceable promises?  

 

 

STORERôS CASE (1615) 

Dyer 272a, 272b n.32, 73 ER 605, 607 

 

In an action upon the case, on assumpsit against one Storer, an agreement was 

between A. and B. that A. should have a lease of B. with [various] covenants; at the 

day of sealing A. refused, on account of the insertion of a new covenant concerning 

repairs, whereupon [Storer], standing by, took upon himself, if A. would seal it, to 

make the repairs; and it was adjudged for the plaintiff a good consideration, 

although the sealing of the deed was of no consequence to [Storer].  

 

Questions: 

1. This is a very brief report, just one sentence long. Iôm pretty sure that B is the 

plaintiff, but it could be A. What about the application of consideration doctrine 

would make A or B a proper plaintiff? 

 

2. Can you be sure there was a bargain here? Did Storerôs promise induce A to sign 

the lease? Did the prospect of Aôs signing the lease induce Storer to promise? Why 

would Storer care? 
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KEYME v. GOULSTON (1664) 

1 Levinz 140, 83 ER 338 

 

Assumpsit, [in which the plaintiff alleged that] in consideration [that] the plaintiff 

would put out the plaintiffôs daughterôs daughter to a school-mistress, he the 

defendant would pay for her board for a year. And that he put out his daughter for 

three quarters of a year, which came to 101. and that the defendant had not paid: 

after verdict for the plaintiff, it was moved in arrest of judgment, that the 

consideration is not performed, for when he promised to pay for a year, it ought to 

be intended, that he should put her out to school for a year, otherwise the plaintiff 

might put her out for a week only, and yet oblige the plaintiff [defendant?] to pay 

for a year. But by Twysden and Wyndham, it may be intended, Put her there to 

school, and I will pay for a year, stay she more or less; and by Hyde, Chief Justice, 

it may be intended, Set her to school, and I will pay for a year or less, according to 

the rate she stays. And thereupon by all the three, judgment was given for the 

plaintiff.  

 

Questions: 

1. Is there a bargain here? What induced the room and board for nine months? What 

induced the promise? 

 

2. Did the possibility of the lack of a bargain trouble the judges at all? 

 

Note: Just as non-bargained-for benefit sometimes counts as a reason to enforce a 

promise, so does non-bargained-for detriment. But non-bargained-for detriment is 

not thought of as consideration as much as part of the doctrine of promissory 

estoppel, an alternate theory of liability that we study in the next chapter. 

 

Settlement Cases 

 

This case and the next are somewhat difficult, but only because their analyses 

depend on non-contract law that we have not studied. The non-contract law in both 

cases is extremely clear and not in dispute. The first case, Kim v. Son, relies on rules 

from corporate law. A corporation is, in the law, a person or entity separate from 

and not dependent for its existence on any real person, including its shareholders, 

directors, officers, or employees. So a shareholder of that corporation is no more 

liable for the debts of the corporation than you are for your neighborôs debts, absent 

special circumstances not relevant here. 

 

In the second case, Dyer, a worker was injured in a job-related accident. Iowa law 

provides that a worker in such an accident has no right to sue his employer for such 

personal injuries. The theory of the workerôs claim (negligence, strict liability, etc.) 

makes no difference. The workerôs exclusive remedy is workersô compensation, see 

Dyer n.1, a state-mandated insurance benefit (generally far less in amount than the 
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workerôs actual damages). Because workersô compensation was Dyerôs exclusive 

remedy, Dyer had no claim against his employer with respect to his personal injury. 

 

In both these cases, the party with no right thought it had a right and proceeded to 

bargain away what it thought it had. Whether this activity has any legal effect is the 

issue. 
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Jinsoo KIM v. Stephen SON 

2009 WL 597232 

Court of Appeal, Fourth District, Division 3, California 

No. G039818 

(Super. Ct. No. 06CC02419). 

March 9, 2009 

 

OPINION 

 

OôLEARY, J. 

 

[Æ1] Jinsoo Kim begins his opening brief by stating, ñBlood may be thicker than 

water, but here itôs far weightier than a peppercorn.ò*   Kim appeals from the trial 

courtôs refusal to enforce a gratuitous promise, handwritten in his friendôs own 

blood, to repay money Kim loaned and lost in two failed business ventures. He 

faults the trial court for not discussing or deciding in its statement of decision the 

issue of whether Kimôs forbearance (waiting over a year to file a meritless lawsuit 

against his friend, Stephen Son), supplied adequate consideration for Sonôs blood-

written document. We conclude the trial courtôs statement of decision sufficiently 

set forth the facts and law supporting its ultimate conclusion Sonôs promise to repay 

the money was entirely gratuitous and unenforceable, even when reduced to blood. 

Forbearance to sue cannot supply consideration to what the trial court determined 

was an invalid claim. In the context of this contract dispute, Sonôs blood was not 

weightier than a peppercorn.  

 

I  

 

[Æ2] Son was the majority shareholder (70 percent owner) and operated a South 

Korean company, MJ, Inc. (MJ). He was also the sole owner of a California 

corporation, Netouch International Inc. (Netouch). After several months of 

investigation, Kim loaned money and invested in these companies. It was 

undisputed he wired the money directly to the corporate bank accounts. Son did not 

personally receive any of the funds. Kim invested 100 million won,À  and later 

loaned 30 million won to MJ. He loaned $40,000 to Netouch. There was no 

evidence these investments or loans were personally guaranteed by Son.  

 

[Æ3] Unfortunately, these businesses failed and Kim lost his money. In October 

2004, Son and Kim met in a sushi bar where they consumed a great deal of alcohol. 

When they were at the bar, Son asked the waiter for a safety pin, used it to prick his 

finger, and then wrote a ñpromissory noteò with his blood. The document, translated 

from Korean to English, reads, ñSir, please forgive me. Because of my deeds you 

                                                      
* The obscure peppercorn reference can be found in Hobbs v. Duff (1863) 23 Cal. 596, 602-603 

[ñóWhat is a valuable consideration? A peppercorn; and for aught that appears by the pleadings in 

this case, there was no greater consideration than that for the supposed assignment,ô etc.ò].  
À The won () (sign: ; code: KRW) is the currency of South Korea. 
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have suffered financially. I will repay you to the best of my ability.ò At some point 

that same day, Son also wrote in ink ñI hereby swear [promise] that I will pay back, 

to the best of my ability, the estimated amount of 170,000,000 [w]ons to [Kim].ò  

 

 

[Æ4] Well over a year later, in June 2006, 

this blood-written note became the basis for 

Kimôs lawsuit against Son alleging: (1) default of promissory note; (2) money had 

and received; and (3) fraud. He claimed Son agreed in the ñpromissory noteò to pay 

Kim 170 million won, which is approximately equivalent to $170,000.  

 

[Æ5] After holding a bench trial, the court ruled in Sonôs favor. In its statement 

of decision, the court determined the ñblood agreementò was not an enforceable 

contract. The court made the following findings: There was no evidence Son agreed 

to personally guarantee the loan or investment money. Son wrote the note in his 

own blood ñwhile extremely intoxicated and feeling sorry for [Kimôs] losses.ò The 

blood agreement lacked sufficient consideration because it ñwas not a result of a 

bargained-for-exchange, but rather a gratuitous promise by [Son] who took 

personally that [Kim], his good friend, had a failure in his investments that [Son] 

had initially brought him into.ò The court reasoned the agreement lacked 

consideration because Son ñwas not required to and did not guarantee these 

investments and loans. The [c]ourt refuses to enforce a gratuitous promise even 

when it is reduced to blood.ò The court also rejected the fraud claim, relying on 

ñcredible evidenceò Son intended for the businesses to succeed, and he never made 

any promises to Kim without the intent of performing them. 

  

[Æ6] Kim filed objections to the statement of decision, claiming inter alia, the 

court failed to address whether Kimôs forbearance from suing Son in 2003 and 2004 

was consideration for the blood written promissory note. The court did not modify 

its statement of decision and entered the final judgment in July 2007. Kim appealed.  

 

II  

 

[Æ7] Kim raises two issues on appeal: (1) Did the trial court erroneously fail to 

consider or apply Kimôs forbearance as consideration of Sonôs blood agreement? 

and (2) Did the statement of decision adequately address the forbearance issue?  

 

(1) Forbearance  

 

[Æ8] ñConsideration may be forbearance to sue on a claim, extension of time, or 

any other giving up of a legal right, in consideration of some promise. [Citations.]ò 

(1 Witkin, Summary of Cal. Law (10th ed. 2005) Contracts, Ä 211, p. 246.) ñThe 

slightest forbearance will suffice: óEven though the forbearance is for one day only, 

there is sufficient consideration as the law does not weigh the quantum.ô [Citations.]ò 

(Id. at pp. 246-247.) Moreover, ñThe compromise of a claim, either valid, doubtful, 

or disputed (but not void) is good consideration, the claimant giving up his or her 

See copies of the promises 

http://cca.li/QC. 

http://cca.li/QC


50 

 

asserted right to recover the whole amount as consideration for a promise to pay a 

lesser amount. [Citations.]ò (Ibid.) 

 

[Æ9] ñHowever, if the forbearance has no value, it will not suffice. [Citation.]ò (1 

Witkin, Summary of Cal. Law, supra, Contracts, Ä 211, p. 247.) And relevant to this 

case, ñIf a claim is wholly invalid, neither forbearance to sue nor a compromise 

thereof can be good consideration. (Union Collection Co. v. Buckman (1907) 150 

C[al]. 159, 164 . . . .) City Street Imp. Co. v. Pearson (1919) 181 C[al]. 640, [649] . . . 

applied this doctrine with great strictness. A promissory note was given in 

consideration of forbearance to foreclose a lien upon a street assessment, which 

both parties believed was valid. However, the assessment was void for technical 

reasons that were ascertainable from the public record. Held, the note was 

unsupported by consideration. . . . (See Orange County Foundation v. Irvine Co. 

(1983) 139 [Cal. App.]3d 195 . . . [promise to compromise wholly unfounded claim 

is not valuable consideration . . .] . . . .)ò (1 Witkin, Summary of Cal. Law, supra, Ä 

220, pp. 253-254.)  

 

[Æ10] Here, the purported forbearance to sue cannot be good consideration 

because Kimôs claims against Son were wholly invalid. As determined by the trial 

court, any claim Son personally owed Kim money was invalid. The statement of 

decision noted it was undisputed the corporations (MJ and Netouch) were valid 

separate corporate entities and those businesses received Kimôs loans and 

investment money. The court concluded Son did not guarantee the money on behalf 

of the two corporations. He did not personally receive any of Kimôs money. And, 

Kim does not dispute a shareholder/owner generally is not personally liable for the 

debts of a corporation. (See Mesler v. Bragg Management Co. (1985) 39 Cal.3d 

290, 301 [society legally recognizes the benefits of individual limitation of business 

liability through incorporation, so ñthe corporate form will be disregarded only in 

narrowly defined circumstances,ò and only when justice so requires]; Pacific 

Landmark Hotel, Ltd. v. Marriott Hotels, Inc. (1993) 19 Cal.App.4th 615, 628.) 

Consequently, any debt collection or breach of contract claim Kim may have had 

against the corporations, could not be legally imputed to Son, individually. In other 

words, Kimôs forbearance in filing a meritless lawsuit cannot supply adequate 

consideration for Sonôs gratuitous promise. 

 

[Æ11] Moreover, Kim does not dispute the trial courtôs conclusion credible 

evidence established Son was not liable for fraud. Accordingly, his alleged 

forbearance to sue on the clearly unfounded tort claim would not constitute valuable 

consideration. We conclude the trial court properly decided Kimôs lawsuit was 

based entirely on a gratuitous unenforceable promise, and as such, the court did not 

need to address the immaterial issue of forbearance.  
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(2) Statement of Decision  

 

[The court determined that the trial courtôs opinion adequately addressed the 

forbearance issue.] 

 

III 

 

The judgment is affirmed. Respondent shall recover his costs on appeal. 

 

WE CONCUR: SILLS, P.J., and RYLAARSDAM, J. 

 

Questions: 

1. Did the court ask whether Kim believed in good faith that Son was liable for the 

debts at and after the time the money was invested and lent? Did the court ask 

whether Kim believed in good faith, before Son signed the document in the bar, 

that Kim had valid grounds to sue Son with regard to the investments and the loan? 

 

2. The court addressed whether forbearance to sue was consideration, but Kim 

provided Sonôs companies with $170,000 in financing. Why wasnôt Kimôs making 

the investment and loan consideration? 

 

3. Did it matter that the contract was in writing? 

 

4. Son was drunk when he wrote this document, but is there any doubt that, at the 

time he wrote the document, he intended to create a binding legal document? Did 

that matter? 

 

 

Dale Warren DYER v. NATIONAL BY-PRODUCTS, INC. (1986) 

Supreme Court of Iowa 

380 N.W.2d 732 

 

SCHULTZ, Justice. 

 

[Æ1] The determinative issue in this appeal is whether good faith forbearance to 

litigate a claim, which proves to be invalid and unfounded, is sufficient 

consideration to uphold a contract of settlement. The district court determined, as a 

matter of law, that consideration for the alleged settlement was lacking because the 

forborne claim was not a viable cause of action. We reverse and remand. 

 

[Æ2] On October 29, 1981, Dale Dyer, an employee of National By-Products, lost 

his right foot in a job-related accident. Thereafter, the employer placed Dyer on a 

leave of absence at full pay from the date of his injury until August 16, 1982. At 

that time he returned to work as a foreman, the job he held prior to his injury. On 

March 11, 1983, the employer indefinitely laid off Dyer. 
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[Æ3] Dyer then filed the present lawsuit against his employer claiming that his 

discharge was a breach of an oral contract. He alleged that he in good faith believed 

that he had a valid claim against his employer for his personal injury. Further, Dyer 

claimed that his forbearance from litigating his claim was made in exchange for a 

promise from his employer that he would have lifetime employment. The employer 

specifically denied that it had offered a lifetime job to Dyer after his injury. 

 

[Æ4] Following extensive discovery procedures, the employer filed a motion for 

summary judgment claiming there was no genuine factual issue and that it was 

entitled to judgment as a matter of law. The motion was resisted by Dyer. The 

district court sustained the employerôs motion on the basis that: (1) no reciprocal 

promise to work for the employer for life was present, and (2) there was no 

forbearance of any viable cause of action, apparently on the ground that workersô 

compensation provided Dyerôs sole remedy. 

 

[Æ5] On appeal, Dyer claims that consideration for the alleged contract of 

lifetime employment was his forbearance from pursuing an action against his 

employer. Accordingly, he restricts his claim of error to the second reason advanced 

by the district court for granting summary judgment. Summary judgment is only 

proper when there is no genuine issue of any material fact. Iowa R. Civ. P. 237(c). 

Dyer generally contends that an unresolved issue of material fact remains as to 

whether he reasonably and in good faith forbore from asserting a claim against his 

employer and his coemployees in exchange for the employerôs alleged promise to 

employ him for life. Specifically, he asserts that the trial court erred because: (1) 

the court did not consider the reasonableness and good faith of his belief in the 

validity of the claim he forbore from asserting, and (2) the court considered the 

legal merits of the claim itself which Dyer forbore from asserting. 

 

[Æ6] The employer, on the other hand, maintains that workersô compensation* 

benefits are Dyerôs sole remedy for his injury and that his claim for damages is 

unfounded. It then urges that forbearance from asserting an unfounded claim cannot 

serve as consideration for a contract. For the purpose of this discussion, we shall 

assume that Dyerôs tort action is clearly invalid and he had no basis for a tort suit 

against either his employer or his fellow employees. We recognize that the fact 

issue, as to whether Dyer in good faith believed that he had a cause of action based 

in tort against the employer, remains unresolved. The determinative issue before 

                                                      
* It is undisputed that the employee was covered under workersô compensation. The Iowa workersô 

compensation act states in pertinent part that: 

The rights and remedies provided in this chapter ... for an employee on account of injury 

... for which benefits under this chapter. . . are recoverable, shall be the exclusive and 

only rights and remedies of such employee. . . at common law or otherwise, on account of 

such injury ... against:  

(1) his or her employer.... 

Iowa Code § 85.20 (1983) (emphasis added). 
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the district court and now on appeal is whether the lack of consideration for the 

alleged promise of lifetime employment has been established as a matter of law. 

 

[Æ7] Preliminarily, we observe that the law favors the adjustment and settlement 

of controversies without resorting to court action. Olson v. Wilson & Co., 244 Iowa 

895, 899, 58 N.W.2d 381, 384 (1953). Compromise is favored by law. White v. 

Flood, 258 Iowa 402, 409, 138 N.W.2d 863, 867 (1965). Compromise of a doubtful 

right asserted in good faith is sufficient consideration for a promise. Id. 

 

[Æ8] The more difficult problem is whether the settlement of an unfounded claim 

asserted in good faith is consideration for a contract of settlement. Professor Corbin 

presents a view favorable to Dyerôs argument when he states: 

[F]orbearance to press a claim, or a promise of such forbearance, may be a 

sufficient consideration even though the claim is wholly ill-founded. It may 

be ill-founded because the facts are not what he supposes them to be, or 

because the existing facts do not have the legal operation that he supposes 

them to have. In either case, his forbearance may be a sufficient 

consideration, although under certain circumstances it is not. The fact that 

the claim is ill-founded is not in itself enough to prevent forbearance from 

being a sufficient consideration for a promise. 

1 Corbin on Contracts Ä 140, at 595 (1963). Further, in the same section, it is noted 

that: 

The most generally prevailing, and probably the most satisfactory view is 

that forbearance is sufficient if there is any reasonable ground for the 

claimantôs belief that it is just to try to enforce his claim. He must be 

asserting his claim ñin good faithò; but this does not mean he must believe 

that his suit can be won. It means that he must not be making his claim or 

threatening suit for purposes of vexation, or in order to realize on its 

ñnuisance value.ò 

Id. Ä 140, at 602 (emphasis added). Indeed, we find support for the Corbin view in 

language contained in our cases. See White v. Flood, 258 Iowa at 409, 138 N.W.2d 

at 867 (ñ[C]ompromise of a doubtful right asserted in good faith is sufficient 

consideration for a promise.ò); In re Estate of Dayton, 246 Iowa 1209, 1216, 71 

N.W.2d 429, 433 (1955) (ñThe good faith assertion of an unfounded claim furnishes 

ample consideration for a settlement.ò); Messer v. Washington National Insurance 

Co., 233 Iowa 1372, 1380, 11 N.W.2d 727, 731 (1943) (ñ[I]f the parties act in good 

faith, even when they know all the facts and there is promise without legal liability 

on which to base it, the courts hesitate to disturb the agreements of the parties....ò); 

Lockie v. Baker, 206 Iowa 21, 24, 218 N.W. 483, 484 (1928) (Claim settled, though 

perhaps not valid, must have been presented and demanded in good faith.); First 

National Bank v. Browne, 199 Iowa 981, 984, 203 N.W. 277, 278 (1925) 

(Settlement of a disputed or doubtful claim in good faith is sufficient consideration 

for a compromise, even though judicial investigation might show claim to be 

unfounded.). 
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[Æ9] The Restatement (Second) of Contracts section 74 (1979), supports the 

Corbin view and states: 

Settlement of Claims 

(1) Forbearance to assert or the surrender of a claim or defense which proves 

to be invalid is not consideration unless 

(a) the claim or defense is in fact doubtful because of uncertainty as to the 

facts or the law, or 

(b) the forbearing or surrendering party believes that the claim or defense 

may be fairly determined to be valid. 

.... 

Comment: 

.... 

b. Requirement of good faith. The policy favoring compromise of disputed 

claims is clearest, perhaps, where a claim is surrendered at a time when it is 

uncertain whether it is valid or not. Even though the invalidity later becomes 

clear, the bargain is to be judged as it appeared to the parties at the time; if 

the claim was then doubtful, no inquiry is necessary as to their good faith. 

Even though the invalidity should have been clear at the time, the settlement 

of an honest dispute is upheld. But a mere assertion or denial of liability 

does not make a claim doubtful, and the fact that invalidity is obvious may 

indicate that it was known. In such cases Subsection (1)(b) requires a 

showing of good faith. 

(Emphasis added.) See also 15 Am.Jur.2d Compromise and Settlement Ä 16, at 787 

(1976); 15A C.J.S. Compromise and Settlement Ä 11(b), at 206 (1967), quoted in 

Messer v. Washington National Insurance Co., 233 Iowa at 1380, 11 N.W.2d at 731. 

 

[Æ10] However, not all jurisdictions adhere to this view. Some courts require that 

the claim forborne must have some merit in fact or at law before it can provide 

consideration and these jurisdictions reject those claims that are obviously invalid. 

See ***.  

 

[Æ11] In fact, we find language in our own case law that supports the view which 

is favorable to the employer in this case. See Vande Stouwe v. Bankersô Life Co., 

218 Iowa 1182, 1190, 254 N.W. 790, 794 (1934) (ñA claim that is entirely baseless 

and without foundation in law or equity will not support a compromise.ò); Peterson 

v. Breitag, 88 Iowa 418, 422-23, 55 N.W. 86, 88 (1893) (ñIt is well settled that there 

must at least be some appearance of a valid claim to support a settlement to avoid 

litigation.ò); Tucker v. Ronk, 43 Iowa 80, 82 (1876) (The settlement of an illegal 

and unfounded claim, upon which no proceedings have been instituted, is without 

consideration.); Sullivan v. Collins, 18 Iowa 228, 229 (1869) (A compromise of a 

claim is not a sufficient consideration to sustain a note, when such claim is not 

sustainable in law or in equity, or, at least doubtful in some respect.). Additionally, 

Professor Williston notes that: 

While there is a great divergence of opinion respecting the kind of 

forbearance which will constitute consideration, the weight of authority 
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holds that although forbearance from suit on a clearly invalid claim is 

insufficient consideration for a promise, forbearance from suit on a claim of 

doubtful validity is sufficient consideration for a promise if there is a sincere 

belief in the validity of the claim. 

1 Williston on Contracts Ä 135, at 581 (3rd ed. 1957) (emphasis added). 

 

[Æ12] We believe, however, that the better reasoned approach is that expressed in 

the Restatement (Second) of Contracts section 74. Even the above statement from 

Williston, although it may have been the state of the law in 1957, is a questionable 

assessment of the current law. In fact, most of the cases cited in the cumulative 

supplement to Williston follow the ñgood faith and reasonableò language. 1 

Williston on Contracts Ä 135B (3rd ed. 1957 & Supp. 1985). Additionally, 

Restatement (Second) of Contracts section 74 is cited in that supplement. Id. As 

noted before, as a matter of policy the law favors compromise and such policy 

would be defeated if a party could second guess his settlement and litigate the 

validity of the compromise. The requirement that the forbearing party assert the 

claim in good faith sufficiently protects the policy of law that favors the settlement 

of controversies. Our holdings which are to the contrary to this view are overruled. 

 

[Æ13] In the present case, the invalidity of Dyerôs claim against the employer does 

not foreclose him, as a matter of law, from asserting that his forbearance was 

consideration for the alleged contract of settlement. However, the issue of Dyerôs 

good faith must still be examined. In so doing, the issue of the validity of Dyerôs 

claim should not be entirely overlooked: 

Although the courts will not inquire into the validity of a claim which was 

compromised in good faith, there must generally be reasonable grounds for 

a belief in order for the court to be convinced that the belief was honestly 

entertained by the person who asserted it. Sufficient consideration requires 

more than the bald assertion by a claimant who has a claim, and to the extent 

that the validity or invalidity of a claim has a bearing upon whether there 

were reasonable grounds for believing in its possible validity, evidence of 

the validity or invalidity of a claim may be relevant to the issue of good 

faith. 

15A Am.Jur.2d Compromise and Settlement Ä 17, at 790. We conclude that the 

evidence of the invalidity of the claim is relevant to show a lack of honest belief in 

the validity of the claim asserted or forborne. 

 

[Æ14] Under the present state of the record, there remains a material fact as to 

whether Dyerôs forbearance to assert his claim was in good faith. Summary 

judgment should not have been rendered against him. Accordingly, the case is 

reversed and remanded for further proceedings consistent with this opinion. 

 

REVERSED AND REMANDED.  
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Questions: 

1. Is this courtôs rule phrased differently than the rule employed in Kim v. Son? Does 

the difference in analysis or result depend on the phrasing of the rule? 

 

2. Under Dyer, is forbearance to litigate a claim believed in good faith to be valid 

sufficient even if that claim turns out to be baseless and frivolous? How do you 

square that with Restatement (Second) of Contracts Ä 75, which says that, generally 

speaking, ña promise which is bargained for is consideration if, but only if, the 

promised performance would be consideration?ò 

 

3. Can you think of a reason why Dyer is good social policy? Bad social policy? 

 

 

Uniform Commercial Code Ä 1-308. Performance of Acceptance Under 

Reservation of Rights, and cmt. 3 

 

 

Uniform Commercial Code Ä 3-104. Negotiable Instrument. 

 

Question: Pull out a common bank check and test it to see whether it qualifies as a 

negotiable instrument under Ä 3-104(a). Does it? 

 

 

Uniform Commercial Code Ä 3-311. Accord and Satisfaction by Use of 

Instrument. 

 

 

Steven D. HAVARD and Judy A. Havard v. KEMPER NATIONAL INSURANCE 

COMPANIES et al. (1995) 

S.D. Miss., 945 F. Supp. 953, affôd, 71 F.3d 876 (5th Cir. 1995) 

 

MEMORANDUM OPINION AND ORDER 

 

WINGATE, District Judge. 

 

[Æ1] Before the court is the defendantsô motion for summary judgment pursuant 

to Rule 56(b), Federal Rules of Civil Procedure. Plaintiffs Steven D. Havard and 

Judy A. Havard filed a complaint in the instant lawsuit seeking actual and 

compensatory damages and punitive damages against the defendants, Kemper 

National Insurance Companies d/b/a American Manufacturers Mutual Insurance 

Company (ñKemperò), Brown & Haynes Insurance, Inc., (ñHaynesò), Hatch, Jones 

& Associates, Inc., (ñHatchò), and Midsouth Home Service, Inc., (ñMidsouthò), for 

bad faith, fraud, gross negligence, negligent misrepresentation, deceit and other 

wrongful conduct. The genesis of this dispute began when plaintiffsô home, insured 

by Kemper, was damaged by an accidental fire. Plaintiffs are unhappy with 
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Kemperôs response to their claim under their fire policy and unhappy with the 

alleged activities of Hatch and Midsouth whose employees acted as appraisers in 

this matter. All defendants move for summary judgment on the ground that by 

cashing Kemperôs check tendered to plaintiffs in full satisfaction of their policy 

claim for fire damage to their home, plaintiffs now have fully discharged their 

claims under the doctrine of accord and satisfaction codified by Miss. Code Ann. Ä 

75-3-311 (Supp.1994). Defendant Hatch moves for summary judgment on the 

additional ground that at all times it was an agent acting for a known and disclosed 

principal, and that, as such, it is shielded from any liability in plaintiffsô bad faith 

suit. Both Hatch and Midsouth move for summary judgment on the ground that 

plaintiffs have no evidence to support any of the plaintiffsô claims made against 

them. Plaintiffs oppose the motion. Nevertheless, this court is persuaded to grant 

the motions in all respects. * * * * 

 

FINDINGS OF FACT 

 

[Æ2] A fire damaged the home of the Havards, plaintiffs in this suit. The Havards 

had a homeownersô policy of insurance with Kemper, so following the fire, they 

submitted an insurance claim with Kemper. Kemper processed the Havardsô claim 

and tendered a check for $5,374.45 for the claim on the damage to the dwelling. An 

accompanying letter dated June 25, 1993, informed the Havards: 

 Please find enclosed a check in the amount of $5,374.45 for the 

repairs to your house. We stand by our letter dated April 30, 1993, which 

stated the loss settlement and appraisal provisions of your policy. We have 

reviewed the repair estimates you sent and feel the damage repairs can be 

properly repaired in accordance with Mr. Meadowsô appraisal of $5,874.45. 

Later, an attorney for Kemper, Larry Gunn, wrote a letter to plaintiffsô attorney, 

stating the following: 

 A check was previously tendered to Mr. and Mrs. Havard in the sum 

of $5,374.45. The check has not been cashed. 

 The Havards are not happy with this check. Thus Kemper has 

elected to rely upon the appraisal provision of the policy. I enclose a copy 

of the page from the policy showing the terms and provisions of the 

appraisal provision of the policy. I also enclose a copy of Hartford Fire 

Insurance Company v. Conner, 79 So.2d 236 (Miss. S. Ct.1955) holding the 

appraisal provision of homeownerôs insurance policies to be valid and 

enforceable. 

 Please let me know if your clients would like to cash the check for 

$5,374.45 or if they would like to enter into an appraisal proceeding. 

 

[Æ3] After receiving the check, the June 25, 1993, letter from Kemper, and the 

following letter from Larry Gunn, the Havards cashed the Kemper check. The 

Havards apparently attempted to reserve their rights to sue by marking on the back 

of the check ñin partial payment and accepted with reservation.ò 

 



58 

 

[Æ4] Later, after the check had been cashed, plaintiffs sued all parties connected 

with the insurance claim for bad faith, fraud, gross negligence, negligent 

misrepresentation, deceit and other wrongful conduct. In short, the plaintiffs claim 

that Kemper did not properly evaluate their claim and that the other defendants 

acted with Kemper to undervalue plaintiffsô loss. 

 

PROCEDURE FOR SUMMARY JUDGMENT 

 

[Æ5] In response to a motion for summary judgment, the non-moving party is 

required to respond with proof of a prima facie case, sufficient for a jury to enter a 

verdict in their favor. * * * * 

 

[Æ6] Rule 56(c) of the Federal Rules of Civil Procedure mandates summary 

judgment in any case where a party fails to establish the existence of an element 

essential to the case and on which that party has the burden of proof. * * * *   Rule 

56(c) further requires that the court enter summary judgment if the evidence 

favoring the non-moving party is not sufficient for the jury to enter a verdict in the 

non-moving partyôs favor. * * * *  When the moving party has carried the Rule 56(c) 

burden, the opposing party must present more than a metaphysical doubt about the 

material facts in order to preclude the grant of summary judgment. * * * * 

 

CONCLUSIONS OF LAW 

 

[Æ7] The doctrine of accord and satisfaction recently has been codified in 

Mississippi, Miss. Code Ann. Ä 75-3-311 (Supp.1994). The new statute effective 

after January 1, 1993, provides: 

(a) If a person against whom a claim is asserted proves that (i) that person 

in good faith tendered an instrument to the claimant as full satisfaction of 

the claim, (ii) the amount of the claim was unliquidated or subject to a bona 

fide dispute, and (iii) the claimant obtained payment of the instrument, the 

following subsections apply. 

(b) ... the claim is discharged if the person against whom the claim is 

asserted proves that the instrument or an accompanying written 

communication contained a conspicuous statement to the effect that the 

instrument was tendered as full satisfaction of the claim. 

 

[Æ8] The evidence received by this court convincingly establishes that plaintiffsô 

claim has been discharged under an accord and satisfaction. Here, there was a bona 

fide dispute, a good faith tender of a check in full satisfaction of the plaintiffsô claim, 

and the plaintiffs accepted payment of the check. A letter, accompanying the check, 

contained a conspicuous* statement to the effect that the check was tendered in full 

satisfaction of the claim. 

                                                      
* Mississippi Code Annotated § 75-1-201(10) provides: 

(10) ñConspicuousò: A term or clause is conspicuous when it is so written that a 

reasonable person against whom it is to operate ought to have noticed it. A printed 
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[Æ9] Not only did the letter accompanying the check inform the Havards that 

Kemper was paying no more money on the claim, a subsequent letter written by 

Kemperôs attorney, Larry Gunn, informed the Havardsô attorney that the Havards 

should either cash the check or enter into an appraisal proceeding in accordance 

with the provisions of the insurance policy.*  Moreover, the check itself stated on 

its face that it was ñPayment for Fire DamageðBuilding.ò 

 

[Æ10] Throughout this entire period, when plaintiffs received the Kemper check 

and accompanying correspondence, plaintiffs were actively represented by counsel. 

Hence, before cashing the Kemper check they had ready access to a legal opinion 

on the possible consequences. 

 

[Æ11] But, presence of counsel, while important, is not the key point here. The 

pivotal fact here is that the correspondence accompanying the check and that sent 

subsequently certainly told the plaintiffs that Kemper had determined their loss to 

be no more than $5,394.45; that this was Kemperôs final offer; and that if plaintiffs 

refused to accept this amount, Kemper was prepared to submit the matter to an 

appraisal proceeding. When plaintiffs cashed the check under these circumstances, 

plaintiffs showed accord and satisfaction as a matter of law. 

 

[Æ12] Plaintiffs seemingly knew that by cashing the check they could be 

compromising their case. When the Havards cashed the check, they attempted to 

reserve their rights through notations on the back of the check. However, Miss. 

Code Ann. Ä 75-1-207(2)7 (Supp.1994)À  specifically states that accord and 

satisfaction is an exception to the general rule that a party may reserve its rights on 

an instrument. So, while the plaintiffs failed to preserve the vitality of their dispute 

through this means, by these actions in attempting to do so, they showed an 

appreciation for the operation of the principle of accord and satisfaction. On this 

issue of accord and satisfaction, then, this court finds that there are no genuine 

issues of material fact, and all defendants are entitled to summary judgment on the 

ground of accord and satisfaction. * * * * 

 

IT IS, THEREFORE, ORDERED AND ADJUDGED that all defendants are 

entitled to summary judgment, and all claims against all of the defendants are 

                                                      

heading in capitals (as: NONNEGOTIABLE BILL OF LADING) is conspicuous. 

Language in the body of a form is ñconspicuousò if it is in larger or other contrasting type 

or color. But in a telegram any stated term is ñconspicuous.ò Whether a term or clause is 

ñconspicuousò or not is for decision by the court. 
* Section I, Condition (6), of the insurance agreement between the parties provides: 

[i]f you and we fail to agree on the amount of loss, either party may demand an appraisal 

of the loss ... The two appraisers will choose an umpire. If they cannot agree on an 

umpire within 15 days, you or we may request that the choice by [sic] made by a judge of 

a court of record in the state where the resident premises is located ... 
À Mississippi Code Annotated § 75-1-207(2) provides: 

(2) Subsection (1) does not apply to an accord and satisfaction. 
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dismissed WITH PREJUDICE. A separate judgment shall be entered in accordance 

with the local rules. 

 

Questions: 

1. Did the Havards assent? 

 

2. What is consideration for the accord and satisfaction? 

 

3. Does one have to find consideration in a full payment check case to which  

Ä 3-311 applies? 

 

4. What should the Havards have done with the check? 
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3. Mutual Promises 

 

WEST v. STOWELL (1577) 

Common Pleas 

2 Leonard 154, 74 ER 437, B&M 494 

 

In an action upon the case, by Thomas West against Sir John Stowell, the plaintiff 

declared, that the defendant, in consideration that the plaintiff promised to the 

defendant, that if the defendant shall win a certain match at shooting, made between 

the Lord of Effingham and the defendant, then the plaintiff should pay to the 

defendant 10l. and promised to the plaintiff, that if the said L. Effingham shall win 

the same match of the defendant, that then the defendant would pay to the plaintiff 

10l. and farther declared that the Lord Effingham won the match, for which the 

action is brought. It was moved, that here is not any 

sufficient consideration; for the promise of the 

plaintiff to the defendant, [is not equally 

actionable], for there is not any consideration upon 

which it is conceived, but it [is] only nudum 

pactum, upon which the defendant could not have 

an action against the plaintiff. And then here is not 

any sufficient consideration for the promise of the 

defendant. Mounsen, Justice, conceived that here 

the consideration is sufficient, for here this counter 

promise is a reciprocal promise, and so a good 

consideration, for all the communication ought to 

be taken together. Manwood [, J.:] Such a 

reciprocal promise betwixt the parties themselves 

at the match is sufficient; for there is consideration 

good enough to each, as the preparing of the bows 

and arrows, the riding or coming to the place 

appointed to shoot, the labour in shooting, the 

travel in going up and down between the marks: 

but for the bettors by, there is not any 

consideration, if the bettor doth not give aim. ....  

 

Questions: 

1. Ok, West is a little confusing. Perhaps the most confusing part of it is that the 

reporter, Leonard, doesnôt tell you who won. In fact, no one knows. I give you the 

case so that you can see that the rule that a promise can be consideration for another 

promise is quite different than the consideration rules we have just studied. The key 

to understanding the case is that Stowellôs counsel is objecting that there is no 

consideration because there is no detriment to West. Thatôs Manwoodôs objection, 

too. But Manwood doesnôt think all wagers would be unenforceable. Manwood 

thinks West could have sued if he had participated in the match. Why would that 

have made a difference? 

 

Roger Manwood (1525-92) was 

appointed judge of the 

Common Pleas in 1572. He was 

knighted and appointed lord 

chief baron of the Exchequer in 

1578. Manwood was famously 

corrupt. He offered to buy the 

position of Chief Justice of the 

Queenôs Bench in 1592, just 

before he died, and rumor has it 

he offered to buy the position 

of chief justice of the Common 

Pleas ten years earlier. See 

http://cca.li/QD. Manwood was 

also a philanthropist. He 

founded a grammar school in 

Kent, Sir Roger Manwoodôs 

School, still in operation. The 

schoolôs web page can be found 

http://cca.li/QE. 

 

http://cca.li/QD
http://cca.li/QE
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2. In this case, if West wins, does he win because otherwise Stowell would get away 

with a benefit he hadnôt paid for? Does he win because otherwise West will have 

performed a labor Stowell hadnôt paid for? What principle(s) of justice supports 

recovery here? 

 

3. Who do you think should win this case? 

 

 

STRANGBOROUGH v. WARNER (1589) 

Queenôs Bench 

4 Leonard 3, 74 ER 686 (1589) 

 

Note, that a promise against a promise will maintain an action [in assumpsit], as in 

consideration that you do [promise to] give me Ã10 on such a day, I promise to give 

you Ã10 the day after. 

 

Question: How are the facts named in the example different from those of Game v. 

Harvie? 

 

 

NICHOLAS v. RAYNBRED (1615) 

Kingôs Bench and Exchequer Chamber 

Jenk. 296, 145 ER 215, Hob. 88, 80 ER 238 

 

 

[Æ1] A sells a cow to B for 5l. and assumes to deliver her to him at a certain day; 

at the same time B assumes to A to pay him 5l. for the said cow, at the said day. A 

brings an assumpsit for the 5l. not paid, and does not aver delivery of the cow: it 

need not be averred; but the writ ought to aver the mutual assumpsit; for they are 

reciprocal assumpsits: and such mutual assumpsits are a good consideration, and 

each of them has a remedy against the other; one for the cow, and other for the 5l. 

 

[Æ2] Judged in both courts [the Kingôs Bench and the Exchequer]. 

 

[Æ3] ... [B]ut such mutual assumpsits ought to be made at the same time; for they 

make the consideration, and the consideration and the promise always ought to be 

together: otherwise it is nudum pactum.  
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Questions: 

1. Okay, this opinion always throws students, perhaps because it is so counter-

intuitive. We donôt really think like this about binding promises, anymore. Does A 

have to deliver the cow before he sues for the money? The answer the court gives 

to this question is ñno,ò but this is no longer good law. It was modified in the early 

1700s in a case you will probably read when you get to the second semester of 

Contracts. I want you to read Nicholas, though, so you can understand that, in its 

simplest form, contract law is really only about the enforcement of one promise, 

not about the enforcement of an agreement. 

 

2. If A does not have to deliver the cow before suing B for the money, how will B 

get the cow? 

 

3. Is there a bargain here? 

 

4. Why must the promises be made at the same time, do you think? That rule is also 

no longer good law, but we will pinpoint later in the semester the exact date on 

which this rule was changed. The reason for the rule is still with us, though, but that 

reason is enforced through another rule, one we have already studied. 

 

5. Can a promise to accept a gift be consideration for a promise to give a gift? It 

may help you to know the additional rule of law, here stated somewhat roughly, that 

the thing promised as consideration must itself be adequate consideration if 

exchanged for the promise at the time the promise was made. E.g., Restatement 

(Second) of Contracts Ä 75 (1981). 

 

 

PROBLEM 6. Farmer promises to buy a tractor and seller promises to sell one. Is 

there consideration here? 

 

 

ESSENTIAL ACCOUNTING SYSTEMS, INC. V. DEWBERRY (2013) 

Ark. Ct. App. 

428 S.W.3d 613, 617 

 

**** Mutual promises constitute consideration, each for the other. **** 

 

Note: This rule is the modern statement of the mutual promise rule, which holds 

that a promise can be consideration for another promise. The rule has been more or 

less the same since West v. Stowell. 

 

The following cases and problems (derived from actual opinions) are an interesting 

subset of the mutual promise cases. Often the issue in these cases is described as 

ñillusory promiseò or ñlack of mutuality.ò These are only other names for lack of 

consideration in a case in which what might have been the consideration was a 
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mutual promise. If there is no real mutual promise, but only an illusory one, then 

there is no consideration (assuming, of course, that no performance was 

consideration). That is what these cases discuss, for the most part. 

 

There is another aspect of these cases reflected in the phrase ñlack of mutuality.ò 

Remember Nicholas v. Raynbred? How many times did that case say ñmutual 

assumpsitò? Recall that, early on, if mutual promises were alleged as consideration, 

one did not have to perform first before suing on the promise. That was fair only 

because the defendant could turn around and sue the plaintiff for breach of the 

plaintiffôs mutual promise. (The requirement of two actions to reach a just result is 

probably why one can generally no longer collect for breach of promise without 

alleging performance of oneôs own obligation.) But if the defendant could never 

recover on the plaintiffôs promise, then it didnôt seem right that the plaintiff could 

sue the defendant, so if the plaintiffôs promise did not bind the plaintiff, courts 

sometimes held that the plaintiffôs promise lacked mutuality and threw out the 

plaintiffôs suit. That seemed fair, too, conversely. 

 

 

JOHNSON ENTERPRISES OF JACKSONVILLE, INC., a Florida corporation v. 

FPL GROUP, INC., a Florida corporation, FPL Group Capital, Inc., 

a Florida corporation, and Telesat Cablevision, Inc., a Florida corporation (1998) 

U.S. Court of Appeals, 11th Circuit 

162 F.3d 1290, 1311 

 

 

[Æ1] * * * *  It is a fundamental principle of contract law that a promise is not 

enforceable unless it is supported by consideration. See Restatement (Second) of 

Contracts Ä 17 (1981) (ñ[T]he formation of a contract requires a bargain in which 

there is a manifestation of mutual assent to the exchange and a consideration.ò). In 

a bilateral contract, the exchange of promises by both parties constitutes 

consideration. * * * *. * * * * 

 

[Æ2] If, however, ñone of the promises appears on its face to be so insubstantial 

as to impose no obligation at all on the promisorðwho says, in effect, óI will if I 

want toôòðthen that promise may be characterized as an ñillusoryò promise, i.e., 

ña promise in form but not in substance.ò Farnsworth, Contracts Ä 2.13, at 75-76 

(1990). An illusory promise does not constitute consideration for the other promise, 

and thus the contract is unenforceable against either party. See id.; Williston on 

Contracts Ä 7:7, at 88-89 (ñWhere an illusory promise is made, that is, a promise 

merely in form, but in actuality not promising anything, it cannot serve as 

consideration é. In such cases, where the promisor may perform or not, solely on 

the condition of his whim, his promise will not serve as consideration.ò (footnote 

omitted)).  
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In re ADIRONDACK RAILWAY CORPORATION, Debtor (1988) 

N.D. N.Y. 

95 B.R. 867, 874 

 

* * * *  It is hornbook law that illusory promises or mere statements of intention,  

which by their terms make performance entirely optional with the ópromisorô 

whatever may happen, or whatever course of conduct in other respects he 

may pursue, do not constitute a promise. Although such words are often 

referred to as forming an illusory promise, they do not fall within the present 

definition of promise. They may not even manifest any intention on the part 

of the promisor. Even if a present intention is manifested, the reservation of 

an option to change that intention means that there can be no promisee who 

is justified in an expectation of performance. 

Id. at [Restatement (Second) of Contracts] Ä 2 comment e. Hence, the Stateôs return 

promise imposes no obligation on itself since it amounts to an ñI will if I want toò, 

rendering the settlement, as a matter of law, anything but binding. * * * *   It is a 

promise in form but not in substance. 

 

Note: These cases contain probably the best definitions of illusory promises I have 

seen in case law, perhaps because they are direct quotes from Williston and the 

Restatement (Second) of Contracts. Here is an illustration of their application: 

 

 

RIDGE RUNNER FORESTRY v. VENEMAN (2002) 

Fed. Cir. 

287 F.3d 1058 

 

[Æ1] Ridge Runner Forestry appeals from the decision of the Department of 

Agriculture Board of Contract Appeals dismissing its cause of action for lack of 

jurisdiction * * * *. * * * * Because no contract had been formed, we affirm the 

boardôs decision. 

 

[Æ2] Ridge Runner Forestry is a fire protection company located in the Pacific 

Northwest. In response to a request for quotations (ñRFQò) issued by the Forestry 

Service, Ridge Runner submitted a proposal and ultimately signed a document 

entitled Pacific Northwest Interagency Engine Tender Agreement (ñTender 

Agreementò). The Tender Agreement incorporated the RFQ in its entirety, 

including the following two provisions in bold faced lettering: (1) ñAward of an 

Interagency Equipment Rental Agreement based on response to this Request for 

Quotations (RFQ) does not preclude the Government from using any agency or 

cooperator or local EERA resourcesò; and (2) ñAward of an Interagency Equipment 

Rental Agreement does not guarantee there will be a need for the equipment offered 

nor does it guarantee orders will be placed against the awarded agreements.ò 

Request for Quotation, No. R6-99-117 (March 29, 1999). Additionally, because the 

government could not foresee its actual equipment needs, the RFQ contained 
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language that allowed the contractor to decline the governmentôs request for 

equipment for any reason: ñBecause the equipment needs of the government and 

availability of contractorôs equipment during an emergency cannot be determined 

in advance, it is mutually agreed that, upon request of the government, the 

contractor shall furnish the equipment offered herein to the extent the contractor is 

willing and able at the time of order.ò Id. (emphasis added). The RFQ also included 

a clause informing bidders that they would not be reimbursed for any costs incurred 

in submitting a quotation. Ridge Runner signed Tender Agreements in 1996, 1997, 

1998, and 1999. In 1999, it presented a claim for $180,000 to the contracting officer 

alleging that the Forestry Service had violated an ñimplied duty of good faith and 

fair dealingò because Ridge Runner had been ñsystematically excluded for the past 

several years from providing services to the Government.ò In response, the 

contracting officer told Ridge Runner that she lacked the proper authority to decide 

the claim. Ridge Runner timely appealed the decision to the Department of 

Agriculture Board of Contract Appeals. The board granted the governmentôs 

motion to dismiss concluding that because no contract had been entered into, it 

lacked jurisdiction under the Contract Disputes Act (ñCDAò), 41 U.S.C. ÄÄ 601-

613. 

 

[Æ3] We have jurisdiction over an appeal from a decision of an agency board of 

contract appeals by virtue of 28 U.S.C. Ä 1295(a)(10). The boardôs jurisdiction 

under the CDA requires, at a minimum, a contract between an agency and another 

party. * * * *  Therefore, the threshold matter is whether the Tender Agreements 

constituted contracts between the parties, which is a question of law that we review 

de novo. * * * * 

 

[Æ4] Ridge Runner argues that the Tender Agreement was a binding contract that 

placed specific obligations upon the government; namely, the government was 

obligated to call upon Ridge Runner, and the other winning vendors, for its fire 

fighting needs, and in return, the vendors were to remain ready with acceptable 

equipment and trained staff to answer the governmentôs call. This, Ridge Runner 

argues, places the alleged contract squarely within our holding in Ace-Federal, 226 

F.3d 1329. 

 

[Æ5] Ace-Federal involved a requirements contract whereby the government was 

obligated to use, with limited exceptions, enumerated suppliers. Following a 

request for proposals, Ace Federal, as well as other vendors, contracted with the 

government to provide court reporting and transcription services for various federal 

agencies. Included in each of the contracts was the standard requirements clause 

found in Federal Acquisition Regulation Ä 52.216-21(c) which provides ñ[e]xcept 

as this contract otherwise provides, the Government shall order from the Contractor 

all the supplies or services specified in the Schedule that are required to be 

purchased by the Government activity or activities specified in the Schedule.ò 48 

C.F.R. Ä 52.216-21(c) (1988). Each contract also included a termination for 

convenience clause that limited government liability should the General Services 

Administration (ñGSAò) choose to cancel any contract. During the relevant term, 
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some of the covered agencies contracted for transcription services from non-

contract sources without obtaining the necessary waiver. We held that ñeach time 

an agency that did not obtain a GSA waiver arranged for services covered under the 

contract from a non-contract source, the government did not act within the limited 

exception and breached the contract.ò Ace-Federal, 226 F.3d at 1332-33. 

 

[Æ6] The contract in Ace-Federal is quite distinct from the Tender Agreements at 

issue in this case. That contract obligated the government to fulfill all of its 

requirements for transcription services from enumerated vendors or obtain a waiver. 

The Tender Agreements here are nothing but illusory promises. By the phrase 

illusory promise is meant words in promissory form that promise nothing; they do 

not purport to put any limitation on the freedom of the alleged promisor, but leave 

his future action subject to his own future will, just as it would have been had he 

said no words at all. Torncello v. United States, 231 Ct.Cl. 20, 681 F.2d 756, 769 

(1982) (quoting 1 Corbin on Contracts Ä 145 (1963)). The government had the 

option of attempting to obtain firefighting services from Ridge Runner or any other 

source, regardless of whether that source had signed a tender agreement. The 

Agreements contained no clause limiting the governmentôs options for firefighting 

services; the government merely ñpromisedò to consider using Ridge Runner for 

firefighting services. Also, the Tender Agreement placed no obligation upon Ridge 

Runner. If the government came calling, Ridge Runner ñpromisedò to provide the 

requested equipment only if it was ñwilling and able.ò It is axiomatic that a valid 

contract cannot be based upon the illusory promise of one party, much less illusory 

promises of both parties. See Restatement (Second) of Contracts Ä 71(1). 

 

[Æ7] Accordingly, the decision of the Department of Agriculture Board of 

Contract Appeals is affirmed. 

 

Question: Is this case about the government not promising anything, or about Ridge 

Runner Forestry not providing any consideration? 

 

 

The result in Ridge Runner Forestry seems acceptable, but consider the following 

problems. See if you can predict the right result. The answers, taken from real cases, 

can be found in an Appendix at the end of this volume. A note of caution: Some of 

these cases are controversial. The rule they cite might be acceptable, but the 

application may be erroneous, or at least problematic. Some courts myopically look 

for only a promise when some performance might in fact be the sought-for 

exchange. 

 

 

PROBLEM 7. Miami Coca-Cola Bottling Co. (ñBottlerò) agreed with Orange 

Crush Co. (ñCrushò) as follows:  Crush would give Bottler a perpetual and 

exclusive license within a designated territory to make, bottle, and distribute 

Orange Crush under Crushôs trademark. Crush would supply concentrate at stated 

prices and do certain advertising. Bottler agreed to buy a specified quantity of 
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concentrate, maintain the bottling plant, solicit orders for Orange Crush, promote 

its sale, and ñdevelop an increase in the volume of sales.ò The license ñcontained a 

proviso to the effect that [Bottler] might at any time cancel the contract.ò 

  

Bottler bought a quantity of concentrate and performed for about a year. Then, 

Crush gave written notice to Bottler that Crush would no longer be bound. In 

response to Bottlerôs suit, Crush claimed that Bottlerôs promise was illusory and 

that its own promise was therefore without consideration. What result? 

 

 

PROBLEM 8. Central Nebraska Public Power and Irrigation District (ñCentralò) 

and Johnson Lakes Development, Incorporated (ñLakesò) entered into a written 

lease for land owned by Central. The lease term was 31 years. There was no 

provision for rent, but the lease stated that Central ñshall have complete power and 

authority to cancel or terminate this Agreement at any time it so desires by giving 

[Lakes] written notice of such intentions at least six (6) months in advance 

addressed to [Lakes] at its last known corporate address.ò Sixteen years later, 

Central decided to begin extracting rent. Centralôs board directed its officers to 

modify the lease by agreement with Lakes. If Lakes failed to agree to a modification, 

Central was to begin the process of terminating the lease. Negotiations for rent 

failed, and Lakes sued Central. One of Lakesôs arguments was that Centralôs right 

to cancel rendered the lease illusory. Did it? 

 

 

PROBLEM 9. Scott offered to the Moragues Lumber Co. as follows: ñI am 

thinking of buying an American shipping vessel of about 1,050 tons, due in Chile. 

If I buy it, I will charter it to you for the transportation of a cargo of lumber from 

any port in the Gulf of Mexico to Montevideo or Buenos Aires, for the freight of 

$65 per thousand feet of lumber, freight to be prepaid, free of discount and of 

insurance, and the vessel to be furnished within a reasonable time after its purchase.ò 

Moragues Lumber accepted this offer, meaning it promised to charter the boat as 

offered. Scott purchased the vessel. Moragues Lumber was ready, willing, and able 

to charter it, but Scott chartered it to someone else. In response to Moragues 

Lumberôs suit against Scott, Scott argued that his own promise was illusory. Was 

it? 

 

Along the same line as these facts, consider the common fact scenario of a real 

estate purchase contract with a financing conditionðthe ñpurchaser is not bound 

unless the purchaser obtains financing.ò But the purchaser will never obtain 

financing unless the purchaser applies for financing and cooperates with the lender.*  

Does the financing condition render the promise to buy illusory? 

                                                      
* Nearly all real estate sales transactions occur as follows: The buyer and seller bind themselves to 

a contract to sell, subject to certain conditions. They then go about seeing if the conditions are 

met: that the seller owns the property, that the buyer obtains financing, and so on. After a period of 

time during which the parties can assure that the conditions are met, the parties ñcloseò the 

transaction by actually trading the real property and the payment given in exchange for it. Often, 
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PROBLEM 10. This problem comes from a case written by Justice (then Judge) 

Cardozo. Best let him tell it in his own words. The case is Wood v. Lucy, Lady Duff-

Gordon, 118 N.E. 214 (N.Y. 1917): 

The defendant styles herself ña creator of fashions.ò Her favor helps a sale. 

Manufacturers of dresses, millinery and like articles are glad to pay for a 

certificate of her approval. The things which she designs, fabrics, parasols 

and what not, have a new value in the public mind when issued in her name. 

She employed the plaintiff to help her to turn this vogue into money. He was 

to have the exclusive right, subject always to her approval, to place her 

indorsements on the designs of others. He was also to have the exclusive 

right to place her own designs on sale, or to license others to market them. 

In return, she was to have one-half of ñall profits and revenuesò derived 

from any contracts he might make. The exclusive right was to last at least 

one year from April 1, 1915, and thereafter from year to year unless 

terminated by notice of ninety days. The plaintiff says that he kept the 

contract on his part, and that the defendant broke it. She placed her 

indorsement on fabrics, dresses and millinery without his knowledge, and 

withheld the profits. He sues her for the damages, and the case comes here 

on demurrer. 

Lady Lucy, in demurrer, claimed that Wood never promised to do anything and that 

the contract was therefore lacking in consideration. True? 

 

 

PROBLEM 11. White Light Optical promised to sell and Lumenera promised to 

buy at certain prices all the small lenses that Lumenera needed for the webcams 

that Lumenera manufactured and sold. Three months later, White Lightôs glass 

supplier went out of business, and it was unable to find another supplier at a cost 

that made the Lumenera contract profitable. White Light wanted out of it. Is 

Lumeneraôs promise illusory? 

 

Consider the following sections from the Uniform Commercial Code: 

 

Uniform Commercial Code Ä 2-306. Output, Requirements and Exclusive 

Dealings, and cmt. 2. 

 

Uniform Commercial Code Ä 1-304. Obligation of Good Faith. 

 

Uniform Commercial Code Ä 1-201(20). General Definitions. 

 

 

                                                      

they will close through an agent who holds the document transferring title to the property (called a 

ñdeed,ò usually) and the money to be paid for the property. We call the holding of these things for 

a pending transaction an ñescrowò and the person holding them an ñescrow agent.ò 
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The UCC does not apply to everything. Here is the provision describing the scope 

of Article 2: 

 

Uniform Commercial Code Ä 2-102. Scope * * *. 

 

Questions: 

Section 2-306 owes an intellectual debt to Wood v. Lucy, Lady Duff-Gordon. Wood 

was not selling goods, but one can apply the rationale of Ä 2-306(2) to the facts of 

that case. 

 

1. Under subsection (2), was Wood more like a seller or buyer? 

 

2. Would subsection (2) apply to Lucy? 

 

3. Suppose I buy from Lucy all the dresses that she makes. Does subsection (1) 

impose any duties on Lucy or me? 

 

PROBLEM 12. Mattei, a real estate developer, was planning to build a shopping 

center on a tract next to Hopperôs land. Mattei wanted to include Hopperôs land in 

the development. For several months, a real estate agent tried to negotiate a sale of 

Hopperôs land to Mattei. After Hopper rejected several proposals, the agent 

suggested Hopper herself submit a proposal. She did, on a form supplied by the 

agent. Mattei accepted the offer on the day it was offered. Under the agreement, 

Mattei was required to deposit $1,000 and pay another $56,500 at closing. The 

agreement said that the parties would close in 120 days. The agreement also 

contained the following condition: ñSubject to Coldwell Banker & Company 

obtaining leases satisfactory to the purchaser.ò Leases for what? For the shopping 

center. Apparently, Mattei was not going to build it unless leases for space within 

it were already in place. If he was not going to build, then he did not want to buy 

Hopperôs land. 

 

Mattei paid the $1,000 deposit. While Mattei was securing leases, and before the 

120 days had ended, Hopperôs attorney gave notice that she would not sell. Later, 

Mattei gave Hopper notice that satisfactory leases had been obtained. Mattei 

offered to pay the balance. Hopper refused to tender a deed. Her argument? That 

Matteiôs promise was illusory. Was it? 

 

__________________________ 
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Here is one last illusory promise case. 

 

FORRESTERôS CASE (1661) 

1 Siderfin 41 

 

A minor by his guardian brought an action on the case in assumpsit and [the jury] 

found for the minor. And it was moved in arrest of the judgment * * * * that the 

consideration for this promise being it was by a minor to pay a sum of money is 

void, * * * * so that the promise on which the action is brought lacks consideration. 

But by the whole Court it was held that if the money was paid according to the 

promise of the minor it is clear that this action well lies because the consideration 

is executed. And it was held and ruled by the whole Court that although the money 

was not paid (whereas it was not in this case) nevertheless the action well lies 

because it is solely in the election of the minor to make his promise void, and not 

in the election of the [other] party * * * *. And it was said by Twisden, J., that where 

a minor made a lease for annual rent that it is not at all in the election of the lessee 

[to avoid] this lease for the infancy of the lessor, and upon the selfsame reason is 

our principal case, upon that judgment * * * *. 

 

Questions: 

1. Is this case different than West v. Stowell? If you recall, in West the two parties, 

a participant and a bystander, bet on an archery match. Only one of the two could 

win the bet. That meant that only one partyôs promise could become enforceable. 

The promise made to the loser of the bet would not be enforceable by definition. 

What was the result in West? 

 

2. According to Forresterôs Case and Justice Mounsenôs position in West, does a 

promise need to be enforceable in order to function as a valuable consideration? 

 

3. A similar problem arises in cases in which the statute of frauds has effect. The 

statute of frauds, which we will study in Chapter 5, declares certain types of 

promises unenforceable if not in writing signed by the promisor. Could such an 

unenforceable promise serve as consideration? For the most part, courts have said 

ñyes,ò though a few states (such as the great state of Idaho, and also Michigan) 

dissent. Is it fair that an unenforceable promise serve as consideration? In Coca-

Cola Bottling Corp. v. Kosydar, 331 N.E.2d 440, 444 (Ohio 1975), the court said, 

ñThe uttering of promises does not supply the actual consideration for the bargain. 

It is the content of the promise or the actual anticipated performance which supplies 

consideration for the bargain.ò Accord Restatement (Second) of Contracts ÄÄ 75, 

78 (1981). 
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Note on Assent 

 

Justinianôs DIGEST, 2.14.1.3 

 

[S]o true it is that the word ñagreementò [conventiones* ] has a general 

significance that Pedius neatly says that there is no contract, no obligation 

which does not consist of agreement, whether it is achieved by the handing 

over of something or by the use of certain words. 

 

For the last century and a half, courts have routinely held that one party to a contract 

must assent to anotherôs promise before that promise is enforceable: ñThe essential 

elements of a valid contract must be present: competent parties, legal subject matter, 

valuable consideration, and mutual assent.ò Blatt v. Blatt, Opinion, 1988 WL 

619305, *2 (Va. Cir. Ct. August 4, 1988). We will study mutual assent in the second 

half of the semester. But you should wonder, especially given Pediusôs opinion 

about ñhanding overò things and ñcertain words,ò why both consideration and 

mutual assent are required. Is it possible for consideration to be present without 

mutual assent existing? Consider the next reading, from the argument of Laurence 

Tanfielde in Sladeôs Case, which was argued several times before all the justices of 

England between 1597 and 1602. The judges never resolved the case formally, but 

Tanfieldeôs argument must have seemed plausible to him at the time: 

 

[A]s I have learned, an assumption is nothing but a mutual agreement 

between the parties for a thing to be performed by the defendant in 

consideration of [some benefit to the promisor or detriment to the promisee].  

 

J.H. Baker, The Legal Profession and the Common Law 397 (1986, trans. by Baker). 

Consider also the argument of Saunders for the defendant in Peters v. Opie, 2 Keble 

837, 84 Eng. Rep. 529, 530 (1671): ñA mutual promise is but the construction of 

law on a mutual agreement.ò Saunders argued during the age of Hobbes, Locke, 

and the social contract, and while Pufendorf was conceiving his own theory of 

contract. It is possible to have assent without consideration. Your next reading is 

from Pufendorf, who grounds all of contract on consent. Pufendorf was writing 

from continental Europe, not from England, and he didnôt recognize a requirement 

of consideration. Pothierôs theory to some extent follows Pufendorfôs. 

 

 

 

 

 

Samuel von Pufendorf, DE OFFICIO HOMINIS ET CIVIS JUXTA LEGEM 

NATURALEM LIBRI DUO 55-56, 59-60 (Frank G. Moore trans., 1682) 

                                                      
* Conventiones is the same Latin word the English royal courts used when speaking of a covenant 

which they would then enforce if it was set forth in writing and sealed by the promisor. Justinian 

(or one of his scholars) was writing in Latin around 550 C.E. 
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[T]hat promises and compacts may bind us to give or do something not 

formerly required of us, or to omit what we previously had a right to do, our 

voluntary consent is most essential. For, since the fulfillment of any promise 

and agreement is associated with some burden, there is no better reason to 

prevent our justly complaining about it, than the fact that we voluntarily 

consented to do what it was evidently in our own power to avoid. * * * * 

 

Furthermore, consent should be mutual, not only in contracts, but also in 

promises, so that both promisor, and promisee, must consent. For when the 

consent of the latter is lacking, or when he has refused to accept the offered 

promise, the thing promised remains in the hands of the promisor. For he 

who offers something of his own to another, neither wishes to obtrude it 

upon him against his will, nor to consider it ownerless. Hence, if the other 

does not accept it, the right of the promisor over the thing offered is 

undiminished.  

 

 

Robert J. Pothier, TREATISE ON THE CONTRACT OF SALE Ä 31 

(1752, transl. L.S. Cushing 1839) 

 

The consent of the parties, which is of the essence of the contract of sale, 

consists in a concurrence of the will of the seller, to sell a particular thing to 

the buyer, for a particular price, and of the buyer, to buy of him the same 

thing for the same price.  

 

 

Pothier, Pufendorf and a few others like them wrote treatises that theorized contract 

law persuasively around consent. These two and another commentator, Grotius, 

whose treatise was published in 1626, wielded great influence over English and 

American courts in the early part of the 19th century. America in particular was 

eager for new ideas from abroad, and some American lawyers tried somewhat 

successfully to extend French intellectual influence in American politics and law. 

During this time the common law of contracts adopted a requirement of mutual 

assent. We will study how that came about later in the semester. Now the following 

statement from courts is fairly common: 
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TURNER-BASS ASSOCS. OF TYLER v. WILLIAMSON 

932 S.W.2d 219, 222 (Tx. Ct. App. 1996) 

 

Mutual assent or agreement is the essence of a contract. 

 

 

BRADDOCK v. MADISON CTY. 

34 F. Supp.2d 1098, 1104 (S.D. Ind. 1998) 

 

At its core and in general, however, the essence of contract law is the 

enforcement of promises where the parties have manifested their assent to 

a mutual exchange of consideration.  

 

 

Actually both of these two recent statements from American courts are fairly 

common. Courts donôt even seem to see the conflict between them. Perhaps that is 

because so few agreements lack consideration, given most folksô evident self-

interestedness, particularly if courts ñintendò consideration as did the court in 

Riches v. Bridges (and they do that, as we will see later). Is consideration essential 

to contract, or is agreement really what it is all about? Believe it or not, this issue 

is not settled in the law, and we wonôt settle it in class, though we will revisit it 

again more carefully in Chapter 5. If you look closely at many of the cases we will 

study for the remainder of the semester, you will see just below the surface of the 

doctrines and analyses the tension about whether contract is about assent alone, or 

something more. 

 

 

Note on Remedies in Contract Actions 

 

The following are rough definitions of contract law remedies intended only to guide 

your inquiry this semester, not to substitute for rigorous case analysis here or in any 

other contracts or other course, especially one in which you might study remedies 

specifically, as we will not in this book. Damages remedies originated in the English 

royal law courts and are thus often called legal remedies. Injunctive and declaratory 

remedies originated, for our purposes, in chancery, meaning the office of the 

chancellor of England, who was entrusted with that nationôs public conscience. 

Often injunctive and declaratory remedies are called equitable remedies. 

Restitutionary remedies have a more difficult genealogy. They were granted by 

both the law courts and the chancery. Because the law courtsô paid homage to 

ñjustice and conscienceò in restitution cases, however, restitution was (and is) often 

called an equitable remedy. Only tradition stops the courts from rewarding damages 

outside of these categories, and occasionally courts become very creative in the 

relief they order. Most courts stick with the following remedies, however, choosing 

from among them the one(s) they feel would best do justice. 
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Expectation Damages: a sum of money intended to place the non-breaching party 

in the position that party would have been in had the promise at issue been 

performed. 

 

Reliance Damages: a sum of money intended to place the non-breaching party in 

the position that party would have been in had the promise at issue not been made. 

Generally two kinds of costs to the non-breaching party form a basis for reliance 

damages: out-of-pocket costsðdirect net costs incurred by a promisee in reliance 

on a promise prior to breach; and opportunity costsðindirect net value that the 

promisee would have enjoyed if the promisee had taken an opportunity that the 

promise led the promisee to forego. 

 

Restitution: an order that the promisor account for a benefit that has been conferred 

by the injured party on the promisor. Usually the promisor accounts by returning 

the benefit received or paying a sum of money equal in value to the benefit. The 

purpose of the restitution remedy generally is to prevent the unjust enrichment of 

the party in breach, in other words, to put the party in breach back in the position it 

would have been in had the contract not been made. 

 

Injunction: a courtôs order that a party do or not do something other than pay 

money damages. For example, in certain, special cases, a court may order specific 

performance, that the promisor perform as promised. In other cases, a court may 

order that a party to a contract refrain from interfering with another partyôs 

performance. Courts often say that injunctive relief is inappropriate when legal 

remedies adequately compensate the plaintiff. The prototypical case in which 

damages are inadequate and specific performance is appropriate occurs when a 

promisor breaches a promise to sell land, because each piece of land is unique and 

determining the appropriate amount of damages involves too much speculation. 

 

Declaratory Relief: a courtôs statement of a partyôs legal rights. For example, a 

court may state that a contract is void or voidable (rescindable) at the option of one 

or either party. 

 

PROBLEM 13. A hires B to build a house for $100,000. B buys $20,000 worth of 

materials and does $15,000 worth of work that uses up all $20,000 in materials. 

Then A fires B for no good reason. The house would have cost B $90,000 to build. 

What are Bôs damages? The court will probably let B choose its legal remedy, if 

one of them is adequate to compensate B, so which should B choose? 

 

In Texas, an additional element of damages is available: ñA person may recover 

reasonable attorneyôs fees from an individual or corporation, in addition to the 

amount of a valid claim and costs, if the claim is for: (1) rendered services; (2) 

performed labor; (3) furnished material; * * * * (8) an oral or written contract. 

Texas Civ. Prac. & Rem. Ä 38.001 (1997). Is this a good idea? 
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Chapter 2. Assent-Based 

Niches of Promise 

Enforcement: 

Modification and Waiver 
 

 

A. Modification  
 

1. Modification of Judgment Liabilities 

 

You begin studying modifications with Foakes v. Beer because this case shows the 

legal issue that arises when the parties to a contract modify one partiesô (Aôs) duties 

but not the otherôs (Bôs). A doesnôt bargain for what B already has a duty to doð

remember Borelli? So promises made by A with respect to the modification (i.e., 

Iôll pay you the same, or more (even though you are doing what the contract or 

some other duty already requires you to do)) are not binding. Yet in many of these 

cases, such promises serve a commercial purpose, and policy or theoretical reasons 

for enforcing them exist. What to do? 

 

John Weston FOAKES V. Julia BEER (1884) 

House of Lords 

9 App. Cas. 605 

 

[Æ1] * * * * On the 11th of August 1875 [Beer] [obtained a] judgment against 

[Foakes] for Ã2077 17s. 2d. for [a] debt and Ã13 1s. 10d. for costs. On the 21st of 

December 1876 a memorandum of agreement was made and signed by [Foakes] 

and [Beer in which Foakes agreed to pay Beer Ã500 immediately and the remainder 

of the judgment principal in installments. In consideration of Foakesôs making these 

payments, Beer agreed to forego interest on the judgment debt, to which she was 

otherwise entitled. Foakes paid the principal in full according to the agreement, but 

then Beer tried to initiate collection efforts for the interest. The trial judge refused 

to allow her to proceed. The initial appellate court to hear the matter affirmed, but 

the Court of Appeal reversed and entered judgment for Beer. Foakes then appealed 

to the House of Lords.] 

[Holl, counsel for Foakes:] 
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[Æ2] * * * * [T]here is no reason in sense or law why the agreement should not 

be valid, and the creditor prevented from enforcing his judgment if the agreement 

be performed. It may often be much more advantageous to the creditor to obtain 

immediate payment of part of his debt than to wait to enforce payment, or perhaps 

by pressing his debtor to force him into bankruptcy with the result of only a small 

dividend. Moreover, if a composition is accepted friends, who would not otherwise 

do so, may be willing to come forward to assist the debtor. And if the creditor thinks 

that the acceptance of part is for his benefit who is to say it is not? * * * * Reynolds 

v. Pinhowe * * * * decided that the saving of trouble was a sufficient consideration; 

ñfor it is a benefit unto him to have his debt without suit or charge.ò * * * * Pinnelôs 

Case was decided on a point of pleading: the dictum that payment of a small sum 

was no satisfaction of a larger, was extra-judicial, and overlooked all considerations 

of mercantile convenience, such as mentioned in Reynolds v. Pinhowe * * * *. It is 

every day practice for tradesmen to take less in satisfaction of a larger sum, and 

give discount, where there is neither custom nor right to take credit. * * * *  

Mankind have never acted on the doctrine of [Pinnelôs Case], but the contrary; nay 

few are aware of it. By overruling it the House will only declare the universal 

practice to be good law as well as good sense. 

 

[Æ3] [Earl of Selborne, L.C.:-Whatever may be the ultimate decision of this 

appeal the House is much indebted to Mr. Holl for his exceedingly able argument.] 

* * * * 

[Æ4] Bompas Q.C. (Gaskell with him) for [Beer]:- 

 

[Æ5] * * * * There is a strong current of authority that what the law implies as a 

duty is no consideration. Therefore where a debt is due part payment is no reason 

for giving up the residue. The doctrine is too well settled to be now overthrown: 

see a long list of authorities [citations omitted]. * * * * It is contrary to public policy 

to make the performance of a legal duty a good consideration; see the cases on 

seamenôs wages: [citations omitted]. Where law and practice are so well established 

this House will not now depart from them * * * *. * * * * 

 

Earl of Selborne, L.C.:- * * * * 

 

[Æ6] * * * * The doctrine [of Pinnelôs Case] itself, as laid down by Sir Edward 

Coke, may have been criticised, as questionable in principle, by some persons 

whose opinions are entitled to respect, but it has never been judicially overruled; 

on the contrary I think it has always, since the sixteenth century, been accepted as 

law. If so, I cannot think that your Lordships would do right, if you were now to 

reverse, as erroneous, a judgment of the Court of Appeal, proceeding upon a 

doctrine which has been accepted as part of the law of England for 280 years. 

 

[Æ7] The doctrine, as stated in Pinnelôs Case, is ñthat payment of a lesser sum on 

the dayò (it would of course be the same after the day), ñin satisfaction of a greater, 

cannot be any satisfaction for the whole, because it appears to the Judges, that by 
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no possibility a lesser sum can be satisfaction to the plaintiff for a greater sum.ò 

* * * * 

 

[Æ8] If the question be (as, in the actual state of the law, I think it is), whether 

consideration is, or is not, given in a case of this kind, by the debtor who pays down 

part of the debt presently due from him, for a promise by the creditor to relinquish, 

after certain further payments on account, the residue of the debt, I cannot say that 

I think consideration is given, in the sense in which I have always understood that 

word as used in our law. It might be (and indeed I think it would be) an 

improvement in our law, if a release or acquittance of the whole debt, on payment 

of any sum which the creditor might be content to receive * * * * (though less than 

the whole), were held to be, generally, binding, though not under seal; nor should I 

be unwilling to see equal force given to a prospective agreement, like the present, 

in writing though not under seal; but I think it impossible, without refinements 

which practically alter the sense of the word, to treat such a release or acquittance 

as supported by any new consideration proceeding from the debtor. * * * * 

 

Lord Blackburn:- * * * * 

[Æ9] * * * * Lord Coke reports * * * * [in Pinnelôs Case] ñthat payment of a 

lesser sum on the day in satisfaction of a greater cannot be any satisfaction for the 

whole, because it appears to the judges that by no possibility a lesser sum can be a 

satisfaction to the plaintiff for a greater sum: but the gift of a horse, hawk, or robe, 

&c., in satisfaction is good, for it shall be intended that a horse, hawk, or robe, &c., 

might be more beneficial to the plaintiff than the money, in respect of some 

circumstance, or otherwise the plaintiff would not have accepted of it in satisfaction. 

But when the whole sum is due, by no intendment the acceptance of parcel can be 

a satisfaction to the plaintiff; but in the case at bar it was resolved that the payment 

and acceptance of parcel before the day in satisfaction of the whole would be a 

good satisfaction in regard of circumstance of time; for peradventure parcel of it 

before the day would be more beneficial to him than the whole at the day, and the 

value of the satisfaction is not material; so if I am bound in Ã20 to pay you Ã10 at 

Westminster, and you request me to pay you Ã5 at the day at York, and you will 

accept it in full satisfaction for the whole Ã10, it is a good satisfaction for the whole, 

for the expenses to pay it at York is sufficient satisfaction.ò 

 

[Æ10] * * * * What principally weighs with me in thinking that Lord Coke made 

a mistake of fact [as to what the Judges in Pinnelôs Case decided] is my conviction 

that all men of business, whether merchants or tradesmen, do every day recognise 

and act on the ground that prompt payment of a part of their demand may be more 

beneficial to them than it would be to insist on their rights and enforce payment of 

the whole. Even where the debtor is perfectly solvent, and sure to pay at last, this 

often is so. Where the credit of the debtor is doubtful it must be more so. I had 

persuaded myself that there was no such long-continued action on this dictum as to 

render it improper in this House to reconsider the question. I had written my reasons 

for so thinking; but as they were not satisfactory to the other noble and learned 

Lords who heard the case, I do not now repeat them nor persist in them. 



79 

 

 

[Æ11] I assent to the judgment proposed, though it is not that which I had originally 

thought proper. 

 

[Æ12] [Lord Watson and Lord Fitzgerald also voted to affirm, in opinions here 

omitted.] 

 

Questions: 

1. Review Reynolds v. Pinhowe, from Chapter 1. How would you distinguish 

Foakes from Reynolds factually? 

 

2. Suppose Foakes had complied with the agreement and also given Beer a horse. 

Would she be bound? 

 

3. Why would a hawk or robe, if given by Foakes, have bound Beer, when 

payment of part of the money owed would not? 

 

4. Why would payment prior to the due date have been sufficient consideration 

when payment of part on the due date would not? 

 

5. Why should Foakes be overruled? (You can collect several arguments from this 

case. Please list and be prepared to discuss them.) 

 

6. Why should Foakes be retained as law? (Again, please look to the case first.) 

 

 

SUGARHOUSE FINANCE COMPANY v. Eugene L. ANDERSON and Colleen 

W. Anderson (1980) 

Supreme Court of Utah 

610 P.2d 1369 

 

HALL, Justice: 

 

[Æ1] Plaintiff Sugarhouse Finance Company appeals the lower courtôs grant of a 

motion made by defendant Eugene L. Anderson for an order enforcing the terms of 

an agreement in settlement of a judgment held against him. 

 

[Æ2] On July 7, 1976, plaintiff filed a complaint against defendant for 

nonpayment of a promissory note. Judgment thereon was rendered in favor of 

plaintiff on December 17, 1976, in the amount of $2,423.86, plus interest, costs, 

and attorneysô fees. A copy of the judgment was docketed by plaintiff in Sevier 

County, defendantôs county of residence. 

 

[Æ3] Some two years later, on January 29, 1979, plaintiff served defendant with 

an Order in Supplemental Proceedings, apparently due to the latterôs failure during 
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the interim to satisfy the judgment. Two days after receiving this notice, defendant 

met with plaintiffôs president, Mr. Neuman Petty, for the purpose of discussing an 

alternative to full payment of the judgment. While reports conflict as to the exact 

content of that conversation, it is clear the defendant informed plaintiff of the 

existence of numerous outstanding obligations against him, including medical 

expenses incurred pursuant to treatment for injuries sustained in an automobile 

accident in 1978. Defendant initially proposed that plaintiff accept $1,500 in full 

settlement of the claim, which proposal was refused. Defendant then asserted that 

he was contemplating bankruptcy, and that such a measure would result in 

plaintiffôs judgment being discharged. The parties finally settled on a figure of 

$2,200 in full satisfaction of the claim. Defendant issued Petty a check for this 

amount, asking him, however, not to negotiate it immediately, there being some 

uncertainty as to the sufficiency of funds in the account to cover it. At no time 

during the conversation did defendant represent to Petty that defendant had any 

ownership interest in real property, nor did Petty make inquiry in that regard. 

 

[Æ4] The day following these negotiations, plaintiff received a telephone call 

from a title company. Plaintiff learned from that call, allegedly for the first time, 

that defendant owned part interest in a 12-acre tract in Sevier County, Utah, four 

acres of which were the subject of a pending sale. The property was owned jointly 

with another party, and was otherwise encumbered, such that defendant hoped to 

receive no more than $2,000 from the transaction. The title company had 

telephoned to request that plaintiff file a satisfaction of judgment in order to clear 

title to the property in question; plaintiff refused the request. 

 

[Æ5] The next day, the defendant called to inform plaintiff that there were then 

sufficient funds in the account to cover the previously issued check. Plaintiff 

responded by indicating that it did not intend on going through with the settlement 

based on what it had learned from the title company. The check was subsequently 

returned to defendant. 

 

[Æ6] Defendant thereafter filed a motion in the original action, asking that the 

court order plaintiff to comply with the terms of the agreement of settlement. 

Hearing on the motion was convened on March 13, 1979, at the conclusion of which 

the motion was granted and the plaintiff was ordered upon receipt of the $2,200 

payment, to file a satisfaction of judgment with the court. It is from this order that 

plaintiff appeals. 

 

[Æ7] Plaintiff first challenges the procedural propriety of defendantôs petition for 

judicial redress by means of a motion in the initial action. Under plaintiffôs view, 

defendant should be constrained to raise the alleged accord and satisfaction only as 

an affirmative defense to further attempts by the plaintiff to enforce the terms of the 

original promissory note. This contention is in error. * * * * 

 

[Æ8] Plaintiff next challenges the validity of the accord allegedly reached 

between the parties on the basis of adequacy of consideration. Plaintiff points out 
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that, as defendant sought a substitute settlement of an undisputed and liquidated 

claim, separate and additional consideration was required to support the accord. It 

is plaintiffôs position that no such consideration existed in the present case. 

 

[Æ9] Accord and satisfaction arises where the parties to an agreement resolve that 

a given performance by one party thereto, offered in substitution of the performance 

originally agreed upon, will discharge the obligation created under the original 

agreement. Essential to its validity are, (1) a proper subject matter; (2) competent 

parties; (3) an assent or meeting of the minds of the parties; and (4) a consideration 

given for the accord. Where the underlying claim is disputed or uncertain 

(ñunliquidatedò), the obligorôs assent to the definite statement of performance in 

the accord amounts to sufficient consideration, as it constitutes a surrender of the 

right to dispute the initial obligation. Where, however, the underlying claim is 

liquidated and certain as to amount, separate consideration must be found to support 

the accord; otherwise, the obligor binds himself to do nothing he was not already 

obligated to do, and the obligeeôs promise to accept a substitute performance is 

unenforceable. The original obligation in the present case being of a definite and 

undisputed amount, the question presented is whether or not separate consideration 

was given to support the accord reached by the parties. 

 

[Æ10] No completely satisfactory and comprehensive definition of ñconsiderationò 

has ever been devised. It is generally agreed, however, that where a promise is 

supported by the incurrence, on the part of the promisee, of a legal detriment in 

order to confer a benefit on the promisor, such is sufficient to serve as consideration, 

thereby rendering the promise legally enforceable. This is particularly so when an 

accord and satisfaction is involved, the modern trend among the courts being to 

uphold such agreements wherever possible. In such cases, consideration is often 

found in the obligorôs agreement to alter the means or method of payment of the 

obligation initially owed, or to surrender the assertion of a legally enforceable right. 

 

[Æ11] It is to be noted that, in the present case, plaintiff held a judgment which 

had been outstanding for more than two years. Pursuant to the partiesô conversation 

of January 31, 1979, defendant agreed that, for a release of the judgment upon 

payment of a lesser agreed amount, he would negotiate a loan with a third party to 

enable him to pay off the substitute obligation immediately. A check was given for 

the agreed amount at the conclusion of that conversation, and authorization to cash 

it followed two days later. In effect, defendant had agreed to transfer the debt 

represented by plaintiffôs judgment to a third party, thereby immediately satisfying 

the obligation owed to plaintiff. This was something defendant had no legal 

obligation to do; by law, plaintiff could only move by levy of execution against 

property already owned by the defendantðplaintiff could not legally require 

defendant to incur additional obligations to satisfy the judgment. By so doing, 

defendant deliberately incurred the detriment of surrendering his right to limit 

plaintiffôs ability to obtain satisfaction of the underlying judgment, and bestowed 

upon plaintiff the benefit of immediate payment by means of the incurrence of 
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additional indebtedness. We hold such action to constitute sufficient consideration 

to support the accord negotiated by the parties. 

 

[Æ12] We note, in addition, that this jurisdiction recognizes the doctrine of 

promissory estoppel, whereby an individual who has made a promise which the 

individual should reasonably expect to induce action or forbearance on the part of 

the promisee or a third person and which does induce such action or forbearance is 

estopped to deny or repudiate the promise should the promisee or some third party 

suffer detriment thereby. We note that, in the present case, defendant agreed to incur 

additional indebtedness pursuant to the terms of the accord, in reliance on plaintiffôs 

promise to accept immediate payment of a lesser amount in full satisfaction of the 

underlying obligation. As such, plaintiff should now be estopped to deny or reject 

the promise made. 

 

[Æ13] The trial courtôs decision is hereby affirmed. Costs to defendant. 

 

CROCKETT, C. J., and MAUGHAN, WILKINS and STEWART, JJ., concur.  

 

Questions: 

1. What other acts in reliance by a debtor would have the same effect as Andersonôs 

borrowing money? 

 

2. In an accord and satisfaction, what discharges the prior obligationðthe accord 

or the satisfaction? 
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2. Modification of Contractual Liabilities 

 

 

ALASKA PACKERSô ASSôN v. DOMENICO (1902) 

Circuit Court of Appeals, Ninth Circuit 

117 F. 99 

 

ROSS, Circuit Judge. 

 

[Æ1] The libel in this case was based upon a contract alleged to have been entered 

into between the libelants and the appellant corporation on the 22d day of May, 

1900, at Pyramid Harbor, Alaska, by which it is claimed the appellant promised to 

pay each of the libelants, among other things, the sum of $100 for services rendered 

and to be rendered. In its answer the respondent denied the execution, on its part, 

of the contract sued upon, averred that it was without consideration, and for a third 

defense alleged that the work performed by the libelants for it was performed under 

other and different contracts than that sued on, and that, prior to the filing of the 

libel, each of the libelants was paid by the respondent the full amount due him 

thereunder, in consideration of which each of them executed a full release of all his 

claims and demands against the respondent. 

 

[Æ2] The evidence shows without conflict that on March 26, 1900, at the city and 

county of San Francisco, the libelants entered into a written contract with the 

appellants, whereby they agreed to go from San Francisco to Pyramid Harbor, 

Alaska, and return, on board such vessel as might be designated by the appellant, 

and to work for the appellant during the fishing season of 1900, at Pyramid Harbor, 

as sailors and fishermen, agreeing to do ñregular shipôs duty, both up and down, 

discharging and loading; and to do any other work whatsoever when requested to 

do so by the captain or agent of the Alaska Packersô Association.ò By the terms of 

this agreement, the appellant was to pay each of the libelants $50 for the season, 

and two cents for each red salmon in the catching of which he took part. 

 

[Æ3] On the 15th day of April, 1900, 21 of the libelants signed shipping articles 

by which they shipped as seamen on the Two Brothers, a vessel chartered by the 

appellant for the voyage between San Francisco and Pyramid Harbor, and also 

bound themselves to perform the same work for the appellant provided for by the 

previous contract of March 26th; the appellant agreeing to pay them therefor the 

sum of $60 for the season, and two cents each for each red salmon in the catching 

of which they should respectively take part. Under these contracts, the libelants 

sailed on board the Two Brothers for Pyramid Harbor, where the appellants had 

about $150,000 invested in a salmon cannery. The libelants arrived there early in 

April of the year mentioned, and began to unload the vessel and fit up the cannery. 

A few days thereafter, to wit, May 19th, they stopped work in a body, and demanded 

of the companyôs superintendent there in charge $100 for services in operating the 

vessel to and from Pyramid Harbor, instead of the sums stipulated for in and by the 

contracts; stating that unless they were paid this additional wage they would stop 
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work entirely, and return to San Francisco. The evidence showed, and the court 

below found, that it was impossible for the appellant to get other men to take the 

places of the libelants, the place being remote, the season short and just opening; 

so that, after endeavoring for several days without success to induce the libelants 

to proceed with their work in accordance with their contracts, the companyôs 

superintendent, on the 22d day of May, so far yielded to their demands as to instruct 

his clerk to copy the contracts executed in San Francisco, including the words 

ñAlaska Packersô Associationò at the end, substituting, for the $50 and $60 

payments, respectively, of those contracts, the sum of $100, which document, so 

prepared, was signed by the libelants before a shipping commissioner whom they 

had requested to be brought from Northeast Point; the superintendent, however, 

testifying that he at the time told the libelants that he was without authority to enter 

into any such contract, or to in any way alter the contracts made between them and 

the company in San Francisco. Upon the return of the libelants to San Francisco at 

the close of the fishing season, they demanded pay in accordance with the terms of 

the alleged contract of May 22d, when the company denied its validity, and refused 

to pay other than as provided for by the contracts of March 26th and April 5th, 

respectively. Some of the libelants, at least, consulted counsel, and, after receiving 

his advice, those of them who had signed the shipping articles before the shipping 

commissioner at San Francisco went before that officer, and received the amount 

due them thereunder, executing in consideration thereof a release in full, and the 

others paid at the office of the company, also receipting in full for their demands. 

 

[Æ4] On the trial in the court below, the libelants undertook to show that the 

fishing nets provided by the respondent were defective, and that it was on that 

account that they demanded increased wages. On that point, the evidence was 

substantially conflicting, and the finding of the court was against the libelants 

* * * *. 

 

[Æ5] The evidence being sharply conflicting in respect to these facts, the 

conclusions of the court, who heard and saw the witnesses, will not be disturbed. 

* * * * 

 

[Æ6] The real questions in the case as brought here are questions of law, and, in 

the view that we take of the case, it will be necessary to consider but one of those. 

Assuming that the appellantôs superintendent at Pyramid Harbor was authorized to 

make the alleged contract of May 22d, and that he executed it on behalf of the 

appellant, was it supported by a sufficient consideration? From the foregoing 

statement of the case, it will have been seen that the libelants agreed in writing, for 

certain stated compensation, to render their services to the appellant in remote 

waters where the season for conducting fishing operations is extremely short, and 

in which enterprise the appellant had a large amount of money invested; and, after 

having entered upon the discharge of their contract, and at a time when it was 

impossible for the appellant to secure other men in their places, the libelants, 

without any valid cause, absolutely refused to continue the services they were under 

contract to perform unless the appellant would consent to pay them more money. 
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Consent to such a demand, under such circumstances, if given, was, in our opinion, 

without consideration, for the reason that it was based solely upon the libelantsô 

agreement to render the exact services, and none other, that they were already under 

contract to render. The case shows that they willfully and arbitrarily broke that 

obligation. * * * * 

 

[Æ7] The circumstances of the present case bring it, we think, directly within the 

sound and just observations of the supreme court of Minnesota in the case of King 

v. Railway Co., 61 Minn. 482, 63 N.W. 1105: 

ñNo astute reasoning can change the plain fact that the party who refuses to 

perform, and thereby coerces a promise from the other party to the contract 

to pay him an increased compensation for doing that which he is legally 

bound to do, takes an unjustifiable advantage of the necessities of the other 

party. Surely it would be a travesty on justice to hold that the party so 

making the promise for extra pay was estopped from asserting that the 

promise was without consideration. A party cannot lay the foundation of an 

estoppel by his own wrong, where the promise is simply a repetition of a 

subsisting legal promise. There can be no consideration for the promise of 

the other party, and there is no warrant for inferring that the parties have 

voluntarily rescinded or modified their contract. The promise cannot be 

legally enforced, although the other party has completed his contract in 

reliance upon it.ò 

* * * * 

[Æ8] * * * * [T]he supreme court of Vermont [said] in the * * * * case of Cobb v. 

Cowdery, 40 Vt. 25, 94 Am.Dec. 370 * * * * [,] 

ñA promise by a party to do what he is bound in law to do is not an illegal 

consideration, but is the same as no consideration at all, and is merely void; 

in other words, it is insufficient, but not illegal. Thus, if the master of a ship 

promise his crew an addition to their fixed wages in consideration for and 

as an incitement to, their extraordinary exertions during a storm, or in any 

other emergency of the voyage, this promise is nudum pactum; the 

voluntary performance of an act which it was before legally incumbent on 

the party to perform being in law an insufficient consideration; and so it 

would be in any other case where the only consideration for the promise of 

one party was the promise of the other party to do, or his actual doing, 

something which he was previously bound in law to do. Chit. Cont. (10th 

Am.Ed.) 51; Smith, Cont. 87; 3 Kent, Com.. 185.ò 

* * * * 

[Æ9] It results from the views above expressed that the judgment must be 

reversed, and the cause remanded, with directions to the court below to enter 

judgment for the respondent, with costs. It is so ordered. 
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Questions: 

1. What is the policy behind the pre-existing duty rule as used in this case? 

 

2. Why did the superintendent wait so long to sign? (Please speculate. I donôt 

think the answer is in the case.) 

 

3. Generally, a mutual rescission of a contract in which each partiesô duties are 

executory is binding. (Executory means, roughly, ñnot yet performed.ò) For 

instance, suppose I promise to sell you my cow and you promise to buy the cow for 

$500. After we have traded promises in assent, we are bound to a contract. But 

suppose we mutually release each other from our obligations under the contract 

before either of us performs. In that case, we are more or less mutually promising 

not to assert rights under the contract. This consensual trade of mutual promises 

ought to be just as binding as the original agreement, shouldnôt it, either as a 

contract or as a mutual exchange of gifts? Wasnôt that what happened in Domenico? 

 

 

SCHWARTZREICH v. BAUMAN-BASCH, INC. (1921) 

Court of Appeals of New York 

131 N.E. 887 

 

CRANE, J. 

 

[Æ1] On the 31st day of August, 1917, the plaintiff entered into the following 

employment agreement with the defendant: 

ñBAUMAN-BASCH, INC.,  

ñCoats & Wraps, 

ñ31-33 East 32nd Street, 

ñNew York 

ñAgreement entered into this 31st day of August, 1917, by and between 

Bauman-Basch, Inc., a domestic corporation, party of the first part, and 

Louis Schwartzreich, of the Borough of Bronx, City of New York, party of 

the second part, Witnesseth: 

ñThe party of the first part does hereby employ the party of the second part, 

and the party of the second part agrees to enter the services of the party of 

the first part as a designer of coats and wraps. 

ñThe employment herein shall commence on the 22nd day of November, 

1917, and shall continue for twelve months thereafter. The party of the 

second part shall receive a salary of Ninety ($90.00) per week, payable 

weekly. 

ñThe party of the second part shall devote his entire time and attention to 

the business of the party of the first part, and shall use his best energies and 

endeavors in the furtherance of its business. 
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ñIn witness whereof, the party of the first part has caused its seal to be 

affixed hereto and these presents to be signed, and the party of the second 

part has here- unto set his hand and seal the day and year first above written. 

ñBAUMAN-BASCH, INC. 

S. BAUMAN 

ñLOUIS SCHWARTZREICH. 

ñIn the presence of:ò 

 

[Æ2] In October the plaintiff was offered more money by another concern. Mr. 

Bauman, an officer of the Bauman-Basch, Inc., says that in that month he heard that 

the plaintiff was going to leave and thereupon had with him the following 

conversation. 

ñA. I called him in the office, and I asked him, óIs that true that you want to 

leave us?ô and he said óYes,ô and I said, óMr. Schwartzreich, how can you 

do that; you are under contract with us?ô  He said, óSomebody offered me 

more money.ô  * * * * I said, óHow much do they offer you?ô He said, óThey 

offered him $115 a week.ô  * * * * I said, óI cannot get a designer now, and, 

in view of the fact that I have to send my sample line out on the road, I will 

give you a hundred dollars a week rather than to let you go.ô  He said, óIf 

you will give me $100, I will stay.ôñ 

Thereupon Mr. Bauman dictated to his stenographer a new contract, dated October 

17, 1917, in the exact words of the first contract and running for the same period, 

the salary being $100 a week, which contract was duly executed by the parties and 

witnessed. Duplicate originals were kept by the plaintiff and defendant. 

 

[Æ3] Simultaneously with the signing of this new contract, the plaintiffôs copy of 

the old contract was either given to or left with Mr. Bauman. He testifies that the 

plaintiff gave him the paper but that he did not take it from him. The signatures to 

the old contract plaintiff tore off at the time according to Mr. Bauman. 

 

[Æ4] The plaintiffôs version as to the execution of the new contract is as follows: 

ñA. I told Mr. Bauman that I have an offer from Scheer & Mayer of $110 a 

week, and I said to him, óDo you advise me as a friendly matterðwill you 

advise me as a friendly matter what to do; you see I have a contract with 

you, and I should not accept the offer of $110 a week, and I ask you, as a 

matter of friendship, do you advise me to take it or not.ô  At the minute he 

did not say anything, but the day afterwards he came to me in and he said, 

óI will give you $100 a week, and I want you to stay with me.ô  I said, óAll 

right, I will accept it; it is very nice of you that you do that, and I appreciate 

it very much.ôñ 

The plaintiff says that on the 17th of October when the new contract was signed, he 

gave his copy of the old contract back to Mr. Bauman, who said: ñYou do not want 

this contract any more because the new one takes its place.ò 
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[Æ5] The plaintiff remained in the defendantôs employ until the following 

December when he was discharged. He brought this action under the contract of 

October 17th for his damages. 

 

[Æ6] The defense, insisted upon through all the courts, is that there was no 

consideration for the new contract as the plaintiff was already bound under his 

agreement of August 31, 1917, to do the same work for the same period at $90 a 

week. 

 

[Æ7] The trial justice submitted to the jury the question whether there was a 

cancellation of the old contract and charged as follows: 

ñIf you find that the $90 contract was prior to or at the time of the execution 

of the $100 contract cancelled and revoked by the parties by their mutual 

consent, then it is your duty to find that there was a consideration for the 

making of the contract in suit, viz., the $100 contract and, in that event, the 

plaintiff would be entitled to your verdict for such damages as you may find 

resulted proximately, naturally and necessarily in consequence of the 

plaintiffôs discharge prior to the termination of the contract period of which 

I shall speak later on.ò 

 

[Æ8] Defendantôs counsel thereupon excepted to that portion of the charge in 

which the court permitted the jury to find that the prior contract may have been 

canceled simultaneously with the execution of the other agreement. Again the court 

said: 

ñThe test question is whether by word or by act, either prior to or at the time 

of the signing of the $100 contract, these parties mutually agreed that the 

old contract from that instant should be null and void.ò 

 

[Æ9] The jury having rendered a verdict for the plaintiff the trial justice set it 

aside and dismissed the complaint on the ground that there was not sufficient 

evidence that the first contract was canceled to warrant the juryôs findings. 

 

[Æ10] The above quotations from the record show that a question of fact was 

presented and that the evidence most favorable for the plaintiff would sustain a 

finding that the first contract was destroyed, canceled or abrogated by the consent 

of both parties. 

 

[Æ11] The Appellate Term was right in reversing this ruling. Instead of granting a 

new trial, however, it reinstated the verdict of the jury and the judgment for the 

plaintiff. The question remains, therefore, whether the charge of the court, as above 

given, was a correct statement of the law or whether on all the evidence in the 

plaintiffôs favor a cause of action was made out. 
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[Æ12] Can a contract of employment be set aside or terminated by the parties to it 

and a new one made or substituted in its place? If so, is it competent to end the one 

and make the other at the same time? 

 

[Æ13] It has been repeatedly held that a promise made to induce a party to do that 

which he is already bound by contract to perform is without consideration. But the 

cases in this state, while enforcing this rule, also recognize that a contract may be 

canceled by mutual consent and a new one made. Thus Vanderbilt v. Schreyer (91 

N. Y. 392, 402) held that it was no consideration for a guaranty that a party promise 

to do only that which he was before legally bound to perform. This court stated, 

however: 

ñIt would doubtless be competent for parties to cancel an existing contract 

and make a new one to complete the same work at a different rate of 

compensation, but it seems that it would be essential to its validity that there 

should be a valid cancellation of the original contract. Such was the case of 

Lattimore v. Harsen (14 Johns. 330).ò 

 

[Æ14] In Cosgray v. New England Piano Co. (10 App. Div. 351, 353) it was 

decided that where the plaintiff had bound himself to work for a year at $30 a week, 

there was no consideration for a promise thereafter made by the defendant that he 

should notwithstanding receive $1,800 a year. Here it will be noticed there was no 

termination of the first agreement which gave occasion for BARTLETT, J., to say 

in the opinion: 

ñThe case might be different if the parties had, by word of mouth, agreed 

wholly to abrogate and do away with a pre-existing written contract in 

regard to service and compensation, and had substituted for it another 

agreement.ò 

 

[Æ15] Any change in an existing contract, such as a modification of the rate of 

compensation, or a supplemental agreement, must have a new consideration to 

support it. In such a case the contract is continued, not ended. Where, however, an 

existing contract is terminated by consent of both parties and a new one executed 

in its place and stead, we have a different situation and the mutual promises are 

again a consideration. Very little difference may appear in a mere change of 

compensation in an existing and continuing contract and a termination of one 

contract and the making of a new one for the same time and work, but at an 

increased compensation. There is, however, a marked difference in principle. 

Where the new contract gives any new privilege or advantage to the promisee, a 

consideration has been recognized, though in the main it is the same contract. 

(Triangle Waist Co., Inc., v. Todd, 223 N. Y. 27.) 

 

[Æ16] If this which we are now holding were not the rule, parties having once 

made a contract would be prevented from changing it no matter how willing and 

desirous they might be to do so, unless the terms conferred an additional benefit to 

the promisee. 
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[Æ17] All concede that an agreement may be rescinded by mutual consent and a 

new agreement made thereafter on any terms to which the parties may assent. Prof. 

Williston in his work on Contracts says (Vol. 1, Ä 130a): ñA rescission followed 

shortly afterwards by a new agreement in regard to the same subject-matter would 

create the legal obligations provided in the subsequent agreement.ò 

 

[Æ18] The same effect follows in our judgment from a new contract entered into 

at the same time the old one is destroyed and rescinded by mutual consent. The 

determining factor is the rescission by consent. Provided this is the expressed and 

acted upon intention, the time of the rescission, whether a moment before or at the 

same time as the making of the new contract, is unimportant. The decisions are 

numerous and divergent where one of the parties to a contract refuses to perform 

unless paid an additional amount. Some states hold the new promise to pay the 

demand binding though there be no rescission. It is said that the new promise is 

given to secure performance in place of an action for damages for not performing 

(Parrot v. Mexican Central Railway Co., 207 Mass. 184), or that the new contract 

is evidence of the rescission of the old one and it is the same as if no previous 

contract had been made (Coyner v. Lynde, 10 Ind. 282; Connelly v. Devoe, 37 Conn. 

570; Goebel v. Linn, 47 Mich. 489), or that unforeseen difficulties and hardships 

modify the rule (King v. Duluth, M. & N. Ry. Co., 61 Minn. 482), or that the new 

contract is an attempt to mitigate the damages which may flow from the breach of 

the first. (Endriss v. Belle Isle Ice Co., 49 Mich. 279.) * * * * 

 

[Æ19] The contrary has been held in such cases as * * * * Alaska Packersô 

Association v. Domenico (117 Fed. Rep. 99); * * * *. In none of these cases, 

however, was there a full and complete rescission of the old contract and it is this 

with which we are dealing in this case. Rescission is not presumed; it is expressed; 

the old contract is not continued with modifications; it is ended and a new one made. 

* * * * 

 

[Æ20] As before stated, in this case we have an express rescission and a new 

contract. 

 

[Æ21] There is no reason that we can see why the parties to a contract may not 

come together and agree to cancel and rescind an existing contract, making a new 

one in its place. We are also of the opinion that reason and authority support the 

conclusion that both transactions can take place at the same time. 

 

[Æ22] For the reasons here stated, the charge of the trial court was correct, and the 

judgments of the Appellate Division and the Appellate Term should be affirmed, 

with costs. 

 

[Æ23] HISCOCK, C. J., and HOGAN, CARDOZO, McLAUGHLIN, and 

ANDREWS, JJ., concur. 

CHASE, J., dissents. 
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Judgments affirmed. 

 

Questions: 

1. What difference factually is there between Domenico and Schwartzreich? 

 

2. New Hampshire purports not to need a case such as Schwartzreich. Consider the 

following from Kramas v. Beattie, 221 A.2d 236 (N.H. 1966): 

 

A half century ago New Hampshire by judicial decision, quietly and 

unheralded, modernized a portion of the law of consideration by lopping off 

one of the historical errors of the common law. It repudiated Pinnelôs Case, 

5 Coke 177a (1602) and Foakes v. Beere, 9 App. Cas. 605 (1884) as being 

neither logical nor just. See, Ferson, The Rule in Foakes v. Beer, 31 Yale L.J. 

15 (1921); Havighurst, Consideration, Ethics and Administration, 42 

Colum. L. Rev. 127 (1942). óThe rule that the payment of a less sum can 

never sustain an agreement to discharge a greater, because without 

consideration, however well supported by authorities * * * *  is based upon 

misconception, is not founded in reason, and cannot be followed without 

abandoning the greater principle that reason is the life of the law.ô Frye v. 

Hubbell, 74 N.H. 358, 377, 68 A. 325, 334, * * * *. Consequently, in Frye 

v. Hubbell, supra, it was held that payment of part of a debt accepted in full 

payment discharged liability for the balance. * * * *  Whether óthe claim be 

liquidated or unliquidated, the matter resolves itself into a question as to 

whether the lesser sum was accepted as satisfaction in full.ô 

 

In the present case there is no doubt that the defendant was dissatisfied with 

the lease, was attempting to óbreak the lease,ô and wished to terminate the 

lease with the payment of rent for the month of March by the check which 

bore the notation ófinal and terminating payment under lease.ô  There is also 

no doubt that the plaintiffs were aware of these facts because of the 

defendantôs complaints and the letters he had received from the defendantôs 

attorney. If the Presiding Justice had believed the defendantôs testimony that 

she was terminating the lease by the check for the March rent and the 

[plaintiffs] accepted it as such, there would be an accord and satisfaction. 

 

This last sentence from Kramas is dicta; the trial court found that plaintiffs did not 

accept the last check as a termination of the lease. But can you see how the sentence 

refuses to follow Foakes? If Foakes were the rule, what else besides that ñthe 

plaintiffs accepted it as suchò would be required in order that an accord and 

satisfaction occur? 

 

An earlier case following Frye, Watkins & Son v. Carrig, 21 A.2d 591 (N.H. 1941), 

involved an excavation contract. When the excavator actually began digging, it 

learned the job would be more difficult than it thought, so the excavator suggested 

it would not dig, and by this means, and by asking, influenced the property owner 
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to renegotiate the contract. Later, the owner refused to pay the increased price. The 

court reasoned as follows: 

 

In common understanding there is, importantly, a wide divergence between 

a bare promise and a promise in adjustment of a contractual promise already 

outstanding. * * * *    * * * * [P]arties to a valid contract generally 

understand that it is subject to any mutual action they may take in its 

performance. Changes to meet changes in circumstances and conditions 

should be valid if the law is to carry out its function and service by rules 

conformable with reasonable practices and understandings in matters of 

business and commerce. * * * * 

 

The foregoing views are considered to meet the reasonable needs of 

standard and ethical practices of men in their business dealings with each 

other. Conceding that the plaintiff threatened to break its contract because 

it found the contract to be improvident, yet the defendant yielded to the 

threat without protest, excusing the plaintiff, and making a new arrangement. 

Not insisting on his rights but relinquishing them, fairly he should be held 

to the new arrangement. The law is a means to an end. It is not the law 

because it is the law, but because it is adapted and adaptable to establish and 

maintain reasonable order. * * * * It is not practical that the law should 

adopt all precepts of moral conduct, but it is desirable that its rule and 

principles should not run counter to them in important conduct and 

transactions of life. 

 

Is this a better approach? 
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Alfred L. ANGEL v. John E. MURRAY, Jr., 

Director of Finance of the City of Newport, et al. (1974) 

Supreme Court of Rhode Island 

322 A.2d 630 

 

OPINION 

ROBERTS, Chief Justice. 

 

[Æ1] This is a civil action brought by Alfred L. Angel and others against John E. 

Murray, Jr., Director of Finance of the City of Newport, the city of Newport, and 

James L. Maher, alleging that Maher had illegally been paid the sum of $20,000 by 

the Director of Finance and praying that the defendant Maher be ordered to repay 

the city such sum. The case was heard by a justice of the Superior Court, sitting 

without a jury, who entered a judgment ordering Maher to repay the sum of $20,000 

to the city of Newport. Maher is now before this court prosecuting an appeal. 

 

[Æ2] The record discloses that Maher has provided the city of Newport with a 

refuse-collection service under a series of five-year contracts beginning in 1946. 

On March 12, 1964, Maher and the city entered into another such contract for a 

period of five years commencing on July 1, 1964, and terminating on June 30, 1969. 

The contract provided, among other things, that Maher would receive $137,000 per 

year in return for collecting and removing all combustible and noncombustible 

waste materials generated within the city. 

 

[Æ3] In June of 1967 Maher requested an additional $10,000 per year from the 

city council because there had been a substantial increase in the cost of collection 

due to an unexpected and unanticipated increase of 400 new dwelling units. 

Maherôs testimony, which is uncontradicted, indicates the 1964 contract had been 

predicated on the fact that since 1946 there had been an average increase of 20 to 

25 new dwelling units per year. After a public meeting of the city council where 

Maher explained in detail the reasons for his request and was questioned by 

members of the city council, the city council agreed to pay him an additional 

$10,000 for the year ending on June 30, 1968. Maher made a similar request again 

in June of 1968 for the same reasons, and the city council again agreed to pay an 

additional $10,000 for the year ending on June 30, 1969. 

 

[Æ4] The trial justice found that each such $10,000 payment was made in 

violation of law. His decision, as we understand it, is premised on two independent 

grounds. First, he found that the additional payments were unlawful because they 

had not been recommended in writing to the city council by the city manager. 

Second, he found that Maher was not entitled to extra compensation because the 

original contract already required him to collect all refuse generated within the city 

and, therefore, included the 400 additional units. The trial justice further found that 

these 400 additional units were within the contemplation of the parties when they 
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entered into the contract. It appears that he based this portion of the decision upon 

the rule that Maher had a preexisting duty to collect the refuse generated by the 400 

additional units, and thus there was no consideration for the two additional 

payments. 

 

[Æ5] [Analysis of the first ground for appeal is omitted.] 

 

[Æ6] Having found that the city council had the power to modify the 1964 

contract without the written recommendation of the city manager, we are still 

confronted with the question of whether the additional payments were illegal 

because they were not supported by consideration. 

 

A 

 

[Æ7] As previously stated, the city council made two $10,000 payments. The first 

was made in June of 1967 for the year beginning on July 1, 1967, and ending on 

June 30, 1968. Thus, by the time this action was commenced in October of 1968, 

the modification was completely executed. That is, the money had been paid by the 

city council, and Maher had collected all of the refuse. Since consideration is only 

a test of the enforceability of executory promises, the presence or absence of 

consideration for the first payment is unimportant because the city councilôs 

agreement to make the first payment was fully executed at the time of the 

commencement of this action. * * * *  However, since both payments were made 

under similar circumstances, our decision regarding the second payment (Part B, 

infra) is fully applicable to the first payment. 

 

B 

 

[Æ8] It is generally held that a modification of a contract is itself a contract, which 

is unenforceable unless supported by consideration. See Simpson, supra, Ä 93. In 

Rose v. Daniels, 8 R.I. 381 (1866), this court held that an agreement by a debtor 

with a creditor to discharge a debt for a sum of money less than the amount due is 

unenforceable because it was not supported by consideration. 

 

[Æ9] Rose is a perfect example of the preexisting duty rule. Under this rule an 

agreement modifying a contract is not supported by consideration if one of the 

parties to the agreement does or promises to do something that he is legally 

obligated to do or refrains or promises to refrain from doing something he is not 

legally privileged to do, See Calamari & Perillo, Contracts Ä 60 (1970); 1A Corbin, 

Contracts ÄÄ 171-72 (1963); 1 Williston, supra, Ä 130; Annot., 12 A.L.R.2d 78 

(1950). In Rose there was no consideration for the new agreement because the 

debtor was already legally obligated to repay the full amount of the debt. * * * * 

 

[Æ10] The primary purpose of the preexisting duty rule is to prevent what has been 

referred to as the ñhold-up game.ò See 1A Corbin, supra, Ä 171. A classic example 
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of the ñhold-up gameò is found in Alaska Packersô Assôn v. Domenico, 117 F. 99 

(9th Cir. 1902). There 21 seamen entered into a written contract with Domenico to 

sail from San Francisco to Pyramid Harbor, Alaska. They were to work as sailors 

and fishermen out of Pyramid Harbor during the fishing season of 1900. The 

contract specified that each man would be paid $50 plus two cents for each red 

salmon he caught. Subsequent to their arrival at Pyramid Harbor, the men stopped 

work and demanded an additional $50. They threatened to return to San Francisco 

if Domenico did not agree to their demand. Since it was impossible for Domenico 

to find other men, he agreed to pay the men an additional $50. After they returned 

to San Francisco, Domenico refused to pay the men an additional $50. The court 

found that the subsequent agreement to pay the men an additional $50 was not 

supported by consideration because the men had a preexisting duty to work on the 

ship under the original contract, and thus the subsequent agreement was 

unenforceable. 

 

[Æ11] Another example of the ñhold-up gameò is found in the area of construction 

contracts. Frequently, a contractor will refuse to complete work under an 

unprofitable contract unless he is awarded additional compensation. The courts 

have generally held that a subsequent agreement to award additional compensation 

is unenforceable if the contractor is only performing work which would have been 

required of him under the original contract. See, e.g., Lingenfelder v. Wainwright 

Brewing Co., 103 Mo. 578, 15 S.W. 844 (1891), which is a leading case in this area. 

* * * * 

 

[Æ12] These examples clearly illustrate that the courts will not enforce an 

agreement that has been procured by coercion or duress and will hold the parties to 

their original contract regardless of whether it is profitable or unprofitable. 

However, the courts have been reluctant to apply the pre-existing duty rule when a 

party to a contract encounters unanticipated difficulties and the other party, not 

influenced by coercion or duress, voluntarily agrees to pay additional compensation 

for work already required to be performed under the contract. For example, the 

courts have found that the original contract was rescinded, Linz v. Schuck, 106 Md. 

220, 67 A. 286 (1907); abandoned, Connelly v. Devoe, 37 Conn. 570 (1871), or 

waived, Michaud v. MacGregor, 61 Minn. 198, 63 N.W. 479 (1895). 

 

[Æ13] Although the preexisting duty rule has served a useful purpose insofar as it 

deters parties from using coercion and duress to obtain additional compensation, it 

has been widely criticized as a general rule of law. With regard to the preexisting 

duty rule, one legal scholar has stated: ñThere has been a growing doubt as to the 

soundness of this doctrine as a matter of social policy. * * * * In certain classes of 

cases, this doubt has influenced courts to refuse to apply the rule, or to ignore it, in 

their actual decisions. Like other legal rules, this rule is in process of growth and 

change, the process being more active here than in most instances. The result of 

this is that a court should no longer accept this rule as fully established. It should 

never use it as the major premise of a decision, at least without giving careful 

thought to the circumstances of the particular case, to the moral deserts of the 
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parties, and to the social feelings and interests that are involved. It is certain that 

the rule, stated in general and all-inclusive terms, is no longer so well-settled that a 

court must apply it though the heavens fall.ò 1A Corbin, supra, Ä 171; see also 

Calamari & Perillo, supra, Ä 61. 

 

[Æ14] The modern trend appears to recognize the necessity that courts should 

enforce agreements modifying contracts when unexpected or unanticipated 

difficulties arise during the course of the performance of a contract, even though 

there is no consideration for the modification, as long as the parties agree 

voluntarily. 

 

[Æ15] Under the Uniform Commercial Code, Ä 2-209(1), which has been adopted 

by 49 states, ñ[a]n agreement modifying a contract [for the sale of goods] needs no 

consideration to be binding.ò See G.L. 1956 (1969 Reenactment) Ä 6A-2-209(1). 

Although at first blush this section appears to validate modifications obtained by 

coercion and duress, the comments to this section indicate that a modification under 

this section must meet the test of good faith imposed by the Code, and a 

modification obtained by extortion without a legitimate commercial reason is 

unenforceable. 

 

[Æ16] The modern trend away from a rigid application of the preexisting duty rule 

is reflected by Ä 89D(a) of the American Law Instituteôs Restatement Second of the 

Law of Contracts,* which provides: ñA promise modifying a duty under a contract 

not fully performed on either side is binding (a) if the modification is fair and 

equitable in view of circumstances not anticipated by the parties when the contract 

was made * * *.ò 

 

[Æ17] We believe that Ä 89D(a) is the proper rule of law and find it applicable to 

the facts of this case. It not only prohibits modifications obtained by coercion, 

duress, or extortion but also fulfills societyôs expectation that agreements entered 

into voluntarily will be enforced by the courts.À   See generally Horwitz, The 

                                                      
* The first nine chapters of the Restatement Second of the Law of Contracts were given tentative 

approval by the American Law Institute at successive meetings from 1964 to 1972. These 

chapters, which include §§ 1-255, were published by the Institute in 1973 in a hard-cover edition. 

Herbert Wechsler, Director of the Institute, in a foreword to this edition indicates that although 

these sections are still tentative and await final approval, it is unlikely that any further changes will 

be made. 
À The drafters of § 89D(a) of the Restatement Second of the Law of Contracts use the following 

illustrations in comment (b) as examples of how this rule is applied to certain transactions: 

ñ1. By a written contract A agrees to excavate a cellar for B for a stated price. Solid rock 

is unexpectedly encountered and A so notifies B. A and B then orally agree that A will 

remove the rock at a unit price which is reasonable but nine times that used in computing 

the original price, and A completes the job. B is bound to pay the increased amount. 

ñ2. A contracts with B to supply for $300 a laundry chute for a building B has contracted 

to build for the government for $150,000. Later A discovers that he made an error as to 

the type of material to be used and should have bid $1,200. A offers to supply the chute 
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Historical Foundations of Modern Contract Law, 87 Harv. L. Rev. 917 (1974). 

Section 89D(a), of course, does not compel a modification of an unprofitable or 

unfair contract; it only enforces a modification if the parties voluntarily agree and 

if (1) the promise modifying the original contract was made before the contract was 

fully performed on either side, (2) the underlying circumstances which prompted 

the modification were unanticipated by the parties, and (3) the modification is fair 

and equitable. 

 

[Æ18] The evidence, which is uncontradicted, reveals that in June of 1968 Maher 

requested the city council to pay him an additional $10,000 for the year beginning 

on July 1, 1968, and ending on June 30, 1969. This request was made at a public 

meeting of the city council, where Maher explained in detail his reasons for making 

the request. Thereafter, the city council voted to authorize the Mayor to sign an 

amendment to the 1954 contract which provided that Maher would receive an 

additional $10,000 per year for the duration of the contract. Under such 

circumstances we have no doubt that the city voluntarily agreed to modify the 1964 

contract. 

 

[Æ19] Having determined the voluntariness of this agreement, we turn our 

attention to the three criteria delineated above. First, the modification was made in 

June of 1968 at a time when the five-year contract which was made in 1964 had not 

been fully performed by either party. Second, although the 1964 contract provided 

that Maher collect all refuse generated within the city, it appears this contract was 

premised on Maherôs past experience that the number of refuse-generating units 

would increase at a rate of 20 to 25 per year. Furthermore, the evidence is 

uncontradicted that the 1967-1968 increase of 400 units ñwent beyond any previous 

expectation.ò Clearly, the circumstances which prompted the city council to modify 

the 1964 contract were unanticipated. Third, although the evidence does not 

indicate what proportion of the total this increase comprised, the evidence does 

                                                      

for $1,000, eliminating overhead and profit. After ascertaining that other suppliers would 

charge more, B agrees. The new agreement is binding. 

ñ3. A is employed by B as a designer of coats at $90 a week for a year beginning 

November 1 under a written contract executed September 1. A is offered $115 a week by 

another employer and so informs B. A and B then agree that A will be paid $100 a week 

and in October execute a new written contract to that effect, simultaneously tearing up 

the prior contract. The new contract is binding. 

ñ4. A contracts to manufacture and sell to B 2,000 steel roofs for corn cribs at $60. 

Before A begins manufacture a threat of a nationwide steel strike raises the cost of steel 

about $10 per roof, and A and B agree orally to increase the price to $70 per roof. A 

thereafter manufactures and delivers 1,700 of the roofs, and B pays for 1,500 of them at 

the increased price without protest, increasing the selling price of the corn cribs by $10. 

The new agreement is binding. 

ñ5. A contracts to manufacture and sell to B 100,000 castings for lawn mowers at 50 

cents each. After partial delivery and after B has contracted to sell a substantial number 

of lawn mowers at a fixed price, A notifies B that increased metal costs require that the 

price be increased to 75 cents. Substitute castings are available at 55 cents, but only after 

several months delay. B protests but is forced to agree to the new price to keep its plant in 

operation. The modification is not binding.ò 
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indicate that it was a ñsubstantialò increase. In light of this, we cannot say that the 

councilôs agreement to pay Maher the $10,000 increase was not fair and equitable 

in the circumstances. 

 

[Æ20] The judgment appealed from is reversed, and the cause is remanded to the 

Superior Court for entry of judgment for the defendants. 

 

Questions: 

1. Who is Angel? (Just guess. Itôs not in the case.) 

 

2. If the court had found that lack of consideration meant that the modification 

was not binding, would Maher have had to repay the first $10,000? 

 

3. If the cityôs promise to pay the second $10,000 was enforceable, was the 

promise to pay the first $10,000 likewise enforceable? 

 

4. Does the court adopt the Restatement Rule exactly? 

 

5. Would the rule the court adopts apply to Foakes v. Beer? 

 

6. Do you recognize the facts of illustration no. 3 in the second footnote? The facts 

of illustration no. 1? 

 

 

Uniform Commercial Code Ä 2-209. Modification, Rescission and Waiver, and 

cmts. 1 and 2. 

 

 

Uniform Commercial Code Ä 2-104(1). Definitions: ñMerchantò * * * . 

 

 

 

GROSS VALENTINO PRINTING COMPANY v. Frederick S. CLARKE, 

d/b/a Cinefantastique (1983) 

Appellate Court of Illinois, First District, First Division 

458 N.E.2d 1027 

 

GOLDBERG, Justice: 

 

[Æ1] Gross Valentino Printing Company (plaintiff) brought this action against 

Frederick S. Clarke, doing business as Cinefantastique (defendant), based on an 

alleged breach of contract. Defendant asserted three affirmative defenses: lack of 

consideration, fraudulent or innocent misrepresentation, and business compulsion. 
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[Æ2] Plaintiff moved for summary judgment. Both plaintiff and defendant filed 

depositions in support of their theories. The trial court granted plaintiffôs motion 

with regard to the first [defense] * * * *. * * * *  Defendant appeals. 

 

[Æ3] Defendant publishes a magazine. After discussion, in July of 1979, plaintiff 

sent defendant a letter for printing the magazine including a price quotation of 

$6,695. Defendant accepted the terms. On August 8, 1979, the parties met to discuss 

the layout. The partiesô depositions diverge as to the substance of that meeting. 

Because plaintiff was the movant for summary judgment, ñthe court will construe 

the pleadings, depositions, admissions and affidavits strictly against the movant and 

liberally in favor of the opponentò to determine if the summary judgment was 

proper. Kolakowski v. Voris (1980), 83 Ill.2d 388, 398, 415 N.E.2d 397. 

 

[Æ4] According to defendantôs deposition, he brought materials for printing the 

magazine to plaintiffôs office on August 8, 1979. Defendant discussed problems 

concerning the layout with an agent of plaintiff corporation. The agent told 

defendant the job could still be done ñin houseò despite the problems. He also told 

defendant the price would remain the same over the next six issues of the magazine. 

 

[Æ5] Defendant also stated the parties had a telephone conversation on August 

14, 1979. Defendant was informed the job ñwas going to cost more than we thought.ò 

Plaintiffôs agent told defendant the higher cost was incurred because plaintiff had 

to ñsend the stripping out.ò Defendant did not inform plaintiffôs agent he wanted to 

get another printer because defendant did not believe he could meet his deadline if 

he changed printers. Defendant was also afraid plaintiff would not return 

defendantôs materials if defendant argued about the price. Those materials were 

necessary for continued printing of defendantôs magazine. 

 

[Æ6] Defendant also deposed that sometime thereafter plaintiff sent defendant a 

letter dated August 15, 1979. The letter specified the same work as represented in 

the partiesô earlier contract. However the price was increased to $9,300. Defendant 

made no objection to this increase until a later date. 

 

[Æ7] On August 30, 1979, plaintiff delivered the first 5,000 magazines to 

defendant. Defendant signed the purchase order reflecting the new price and paid 

plaintiff $4,650 on account of the purchase. Defendant subsequently received the 

complete shipment of 15,000 magazines. However, on October 28, 1979, defendant 

informed plaintiff he would not accept the price increase. 
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I 

 

LACK OF CONSIDERATION 

 

[Æ8] The parties agree that the sufficiency of defendantôs first affirmative defense 

of lack of consideration depends on the determination of whether the transactions 

at issue are subject to the Uniform Commercial Code (UCC) (Ill. Rev. Stat. 1981, 

ch. 26, par. 1-101 et seq.). Under the UCC a modification of an existing contract 

ñwithin this Article needs no consideration to be binding.ò (Ill. Rev. Stat. 1981, ch. 

26, par. 2-209(1).) The parties also agree that the applicability of the UCC depends 

on the determination of whether they contracted for ñgoodsò or ñservices.ò 

 

[Æ9] The UCC defines ñgoodsò as (Ill. Rev. Stat. 1981, ch. 26, par. 2-105(1)): 

ñ`Goodsô means all things, including specially manufactured goods, which 

are movable at the time of identification to the contract for sale other than 

the money in which the price is to be paid, investment securities (Article 8) 

and things in action. `Goodsô also includes the unborn young of animals and 

growing crops and other identified things attached to realty as described in 

the section on goods to be severed from realty (Section 2-107).ò 

 

[Æ10] The parties have not cited, and our research has not disclosed, any case in 

Illinois in which the court specifically applied the above definition to printed 

magazines. However, in Colony Press, Inc. v. Fleeman (1974), 17 Ill. App.3d 14, 

308 N.E.2d 78, we dealt with the printing and sale of advertising leaflets.:   * * * *  

According to the language in Colony Press, the court implied that the printed 

advertising leaflets were ñgoodsò and that the UCC applied to the contract. * * * * 

 

[Æ11] Closer to the point is Lake Wales Publishing Co. v. Florida Visitor, Inc. (Fla. 

App. 1976), 335 So.2d 335. There, the court specifically addressed the issue of 

whether a contract to compile, edit, and publish printed material constituted a sale 

of goods. The court concluded that it did (335 So.2d 335, 336): 

ñWe focus then on whether the printed materials which appellant allegedly 

furnished to appellee were `goodsô under the U.C.C., Fla. Stat. Ä 672.2-

105(1), which defines `goodsô as: 

`... all things (including specially manufactured goods) which are 

movable at the time of identification to the contract for sale other 

than the money in which the price is to be paid, investment securities 

(chapter 678) and things in action.ô 

The specific point has not been passed on by the Florida courts; however, 

the Official Comment to U.C.C. Ä 2-105 states that the definition of goods 

is based upon the concept of their movability. The items allegedly furnished 

by the appellant were specially produced or manufactured and were 

movable. Moreover, any services rendered were of necessity directed to 

production of the items.ò 
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See also Cardozo v. True (Fla. App. 1977), 342 So.2d 1053, 1055, where the court 

stated ñ[t]he definition of `goodsô under the U.C.C. is sufficiently broad to include 

books.ò 

 

[Æ12] The court in Lake Wales relied on Carpel v. Saget Studios, Inc. (E.D. Pa. 

1971), 326 F. Supp. 1331. There the court determined that a contract for a 

photographer to provide photographs, was a contract for goods. 326 F. Supp. 1331, 

1333. 

 

[Æ13] In the case at bar, we conclude that the primary subject of the contract was 

the tangible printed magazines and not ñprinting services.ò Defendantôs deposition 

indicates he worked with plaintiff in arriving at the ñlayoutò of the magazine. 

Furthermore, defendantôs deposition indicates he ñshoppedò for printers based 

solely on which printer submitted the lowest price estimate. Such an admission 

suggests that to defendant the ñprinting servicesò were largely fungible or 

interchangeable and were merely incidental to delivery of the final product. It is 

clear that defendant was simply interested in determining who could get him the 

magazines, the ultimate product, at the lowest possible price. 

 

[Æ14] Defendant relies on three cases. We find them inapposite to the case at bar: 

 

[Æ15] In Mallin v. University of Miami (Fla. App. 1978), 354 So.2d 1227, the court 

held a contract between an author and a publisher was a contract for services. The 

court stressed that ñ[t]his transaction did not involve a sale of goods by the 

publisher to the authorò (354 So.2d 1227, 1229). In fact there was no sale of books 

except from the publisher to the eventual consumer. 

 

[Æ16] In For Children, Inc. v. Graphics International, Inc. (S.D.N.Y. 1972), 352 

F. Supp. 1280, the court held damages for breach of a contract for the publishing of 

ñpop-upò childrenôs books were not governed by the UCC. The court indicated the 

manufacture of pop-up books was ña limited field.ò (352 F. Supp. 1280, 1284.) 

Therefore, the publishing at issue in For Children was in the nature of a specialty. 

Such specialized printing requires greater skill and expertise than the simple 

printing of a magazine as in the case at bar. 

 

[Æ17] In Curtis Publishing Co. v. Sheridan (S.D.N.Y. 1971), 53 F.R.D. 642, the 

court denied summary judgment in an action based on a contact for the publication 

of books. The court concluded there were disputed facts regarding whether the 

contract was for goods or services. (53 F.R.D. 642, 643.) However, the court noted 

that the contract included various responsibilities of the publisher other than 

printing, such as financing and marketing of the books. 

 

[Æ18] In all of these cases the responsibility of the publisher went beyond the 

simple printing of the material. Each of the contracts in the cited cases required 

more independent judgment, skill, and service than the contract in the case at bar. 
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Therefore we hold that the agreement between these parties for printing the 

magazines was subject to the provisions of the UCC. It follows that proof of 

consideration was unnecessary. The trial court properly struck the first affirmative 

defense. * * * * 

 

Note: As Gross Valentino Printing Company describes, the scope of Article Two is 

limited to transactions in ñgoodsò defined as per UCC Ä 2-105(1): 

 

Uniform Commercial Code Ä 2-105. Definitions: * * * ñGoodsò * * * . 

 

Uniform Commercial Code Ä 1-201(20). General Definitions: * * * ñGood faithò 

* * * . 

 

Uniform Commercial Code Ä 1-304. Obligation of Good Faith. 

 

Question: UCC Ä 2-209 abandoned consideration in this narrow instance, but it did 

not abdicate all regulation. What does the code require in place of consideration? 

See Ä 2-209 cmt. 2. Did the printing company meet this requirement? Consider the 

following: 

 

 

LUMBER ENTERPRISES, INC. v. Duane F. HANSEN and Peggy Hansen, 

d/b/a Model Log Homes (1993) 

Supreme Court of Montana 

846 P.2d 1046 

 

TURNAGE, Chief Justice. 

 

[Æ1] This is an action for breach of contract. The District Court for the Eighteenth 

Judicial District, Gallatin County, granted judgment to Lumber Enterprises, Inc., in 

the amount of $45,460.50 plus interest and costs. Duane F. Hansen and Peggy 

Hansen appeal. Lumber Enterprises, Inc., cross-appeals. We affirm. * * * * 

 

[Æ2] Lumber Enterprises, Inc., is a Montana corporation with its principal place 

of business at Gallatin Gateway, Montana. It sells specially prepared logs for log 

homes through a network of dealers. Duane F. Hansen and his wife Peggy Hansen 

do business as Heartbilt Homes (formerly Model Log Homes) in Stockton, Illinois, 

as a dealer of Lumber Enterprisesô products. 

 

[Æ3] The parties have had a working relationship since 1972. On October 29, 

1985, at the request of the Hansens, the parties agreed to a special pricing 

arrangement for approximately thirty loads of logs to be delivered in January, 

February and March of 1986. Lumber Enterprises agreed to the reduced price to 

keep its crews busy during the winter months. 
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[Æ4] The thirty loads were delivered but, at the request of the Hansens, over a 

much longer period of time than originally agreed. The last load was shipped on 

October 31, 1988. The price of the last twelve of the thirty loads is the subject of 

this lawsuit. 

 

[Æ5] On April 27, 1987, Lumber Enterprises issued a new price list to the 

Hansens and told them to ñtake it or leave it.ò The practical effect was to raise prices 

to the Hansens by about 50 percent. After the April 1987 price change, the Hansens 

ordered twelve loads of logs to complete the thirty-load agreement of October 1985. 

They paid for the first nine of those twelve loads at the new 1987 prices, but under 

protest. Mr. Hansen testified he told the office manager for Lumber Enterprises that 

eventually there would have to be a reconciliation of the 1987 prices. The Hansens 

did not make payment for the last three loads, contending that this was the only way 

to force Lumber Enterprises to deal with their concerns. 

 

[Æ6] Lumber Enterprises brought suit claiming $45,460.50 was due from the 

Hansens for logs, catalogs, trusses and insulation, using the 1987 prices. The 

Hansens contended the twelve disputed loads should have been billed at 1985 prices. 

They further contended that Lumber Enterprises owed them $859 as part of a 

professional photography bill: a credit of $9,827.55 for half logs billed as full logs; 

and a $500 credit for help in photographing and assembling new company 

catalogues. By the Hansensô calculations, Lumber Enterprises owed them money. 

* * * * 

 

[Æ7] The [trial] court * * * * ruled that the Hansens owe Lumber Enterprises 

$45,460.50, plus costs of suit. The court denied the credits sought by the Hansens 

for photography and half logs, the damages sought by the Hansens for breach of 

good faith and consequential damages, and the request of Lumber Enterprises for 

attorney fees. 

 

[Æ8] The Hansens appeal and Lumber Enterprises cross-appeals. 

 

I 

 

[Æ9] * * * * The Hansens claim the April 27, 1987 price increase by Lumber 

Enterprises was a unilateral modification of a term of the contract, not a termination 

of the contract. They assert that the attempted modification of the contract was not 

made in good faith and that the original contract should be enforced. They claim 

the remedy should have been the one for modification of contract in the absence of 

good faith. 

 

[Æ10] The test of good faith as to merchants includes observance of reasonable 

commercial standards of fair dealing in the trade. This may in some situations 

require an objectively demonstrable reason for seeking a modification. But such 

matters as a market shift which makes performance come to involve a loss may 
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provide such a reason even though there is no such unforeseen difficulty as would 

make out a legal excuse from performance under Sections 30-2-615 and 30-2-616. 

Official Comment to 5 30-2-209, MCA. 

 

[Æ11] A Lumber Enterprises manager testified that the April 27, 1987 price 

increase was necessary ñ[b]ecause we were losing money at the 1985 price 

agreement.ò He testified that when the original agreement was entered, Lumber 

Enterprises had never before sold truckloads of logs without the usual trim work 

done on them, and they believed the price was proper. However, after a year of 

supplying the Hansens with such logs, they realized they were selling the logs at a 

price below the cost of production. We conclude that the test of good faith has been 

met. 

 

[Æ12] More importantly, the Hansens ignore that the contract had already been 

extended indefinitely, with the acquiescence of both parties, at the time of the April 

27, 1987 price increase. The indefinite extension placed the contract within Ä 30-2-

309(2), MCA, in that ñthe contract provides for successive performances but is 

indefinite in duration.ò Under that statute, termination is allowed ñat any time by 

either partyò in such a contract. * * * * 

 

[Æ13] In buying loads of logs more than thirty days after the unilateral price 

increase, the Hansens effectively entered into a new contract with Lumber 

Enterprises. Lumber Enterprises brought this suit to collect on the unpaid debt 

under that contract. 

 

[Æ14] We hold that the District Court did not abuse its discretion  * * * *. * * * * 

 

Question: Would application of the standard employed by this court have changed 

the result in Angel v. Murray? 

 

Note on Modification of Consumer Transactions 

 

Courts have viewed the good faith requirement with some degree of flexibility. 

Consider the following from Palmer v. Safe Auto Sales, Inc., 452 N.Y.S.2d 995 

(Kings Cty. Small Claims Part 1982). This is the case of the ñfrugal optometrist.ò 

Dr. Palmer, a doctor of optometry, bought a Toyota Tercel, deluxe model, from Safe 

Auto Sales. He paid a $100 deposit. Balance was due at the time of delivery. Five 

weeks later, Dr. Palmer was told his car was available but included a rear wiper 

($75) and a body molding ($45) not specified in the original agreement. Safe Auto 

told Palmer that he would have to pay for these additions in order to take the car. 

He would also have to pay a price adjustment of $150, reflecting increased dealer 

cost between the time of ordering and delivery. With tax, this came to an additional 

$291. Dr. Palmer testified that he needed the car at the time but did not want the 

additions. He took the car but sued for the $291. It is clear that Safe Auto would 
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have lost money had they not charged Dr. Palmer for the extras. The court stated, 

however, 

 

Although the comment does not specifically state, it would appear that a 

modification of a sales price term arising out of a market shift will generally 

be held enforceable only in a context involving ñmerchantsò. The court, in 

United States for Use & Benefit of Crane Co. v Progressive Enterprises (418 

F. Supp. 662, 664), observed in a case involving merchants that:  

ñIn the context of a lengthy, ongoing business relationship, seeking 

modification of a sales price is not uncommon and, given increased 

costs, is a fair method of doing business in order to preserve the 

desirability of the relationship for both parties. In such a situation, 

the parties must be able to rely on objective, unequivocal 

manifestations of assent.ò 

 

However, while such a modification might be expected in a sales transaction 

between merchants, a different rule is appropriate where one of the parties 

is a consumer. A merchant ñmeans a person who deals in goods of the kind 

or otherwise by his occupation holds himself out as having knowledge or 

skill peculiar to the practices or goods involved in the transactionò (Uniform 

Commercial Code, Ä 2-104, subd [1]). I hold that where, as here, a 

sophisticated merchant attempts to coerce a consumer into asserting and 

paying for a price increase for the vehicle that had previously been 

contracted for, such a modification does not meet the good-faith 

requirement of article 2 of the Uniform Commercial Code. The consumer 

who purchases goods, such as an automobile, makes, it is presumed, a 

reasoned decision based among other things upon price factors and the 

necessity of receiving delivery of the vehicle within certain time parameters. 

The purchase of an automobile entails a large expenditure for the average 

consumer. It is not a transaction undertaken frequently. Therefore, having 

signed a contract and furnished a deposit, the consumer reasonably believes 

that he has contracted for a vehicle at a price certain. The attempt by the 

dealer to exact a further charge to reflect a price increase to it, is an unfair 

and manifestly unreasonable requirement. In short, it is a modification 

lacking in good faith. * *  * *  The duty of ñhonesty in factò is the standard 

by which all commercial transactions are judged. Good faith is not merely 

an ideal which is devoutly to be desired but is in fact an obligation which is 

as much a part of any agreement or contract as are the obligations created 

by agreement of the parties. In fact, the obligation of good faith takes 

priority over the obligations which the parties may have created. * * * * 

 

While the modification to reflect the price increase might be deemed a 

modification ñhonest in fact,ò I hold that the modification does not conform 

to the additional standard relevant to this transaction, i.e., ñthe observance 

of reasonable commercial standards of fair dealing in the tradeò (Uniform 

Commercial Code, Ä 2-103, subd [1], par [b]). The transaction must be 
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viewed in the totality of the circumstances: a price increase modification in 

the context of a single consumer transaction as opposed to one in ña lengthy, 

on-going business relationshipò between merchants. (United States for Use 

& Benefit of Crane Co. v Progressive Enterprises, supra, at p 664.) If both 

parties were merchants, I would hold otherwise. 
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Note on the Relationship Between Duress and Good Faith for a Modification 

 

We have not yet studied duress, but obviously there is some connection between 

the ñgood faithò standard and the protections offered by the duress doctrine. In the 

unpublished opinion in Duffy Tool & Stamping, Inc. v. Bosch Auto. Motor Syst. 

Corp., Opinion, 2000 WL 122225 (Tenn. Ct. App., Feb. 1, 2000), the court stated 

well the view typical of many courts: 

 

Commercial parties are undoubtedly free to modify their contracts 

consensually. See Tenn. Code Ann. Ä 47-2-209 (1996). Modifications of 

contracts governed by the Uniform Commercial Code are subject to the 

general obligation of good faith, which the Code defines as ñhonesty in fact 

and the observance of reasonable commercial standards of fair dealing in 

the trade.ò Tenn. Code Ann. Ä 47 -2-103(1)(b) (1996). Thus, a modification 

of a contract for the sale of goods procured under circumstances of 

economic duress is voidable by the victim. * * * * 

 

The sort of economic duress that will render a contract voidable is the 

ñimposition, oppression . . . or taking of undue advantage of the business or 

financial stress or extreme necessities . . . of another . . . [so] that the party 

profiting thereby has received money, property or other advantage [that in 

equity the party] ought not be permitted to retain.ò Johnson v. Ford, 147 

Tenn. 63, 92-93, 245 S.W. 531, 539 (1922). Tenn. Code Ann. Ä 47-1-103 

(1996) preserves the applicability of economic duress as a defense in 

dealings between commercial actors. As a general matter, economic duress 

will make an agreement voidable by the strapped party when that partyôs 

assent has been induced by an ñimproper threat by the other party that [has 

left] the victim no reasonable alternative.ò Restatement (Second) Contracts 

Ä 175(1) (1981).* 

 

We will study the doctrine of duress in Chapter 4. 

 

 

                                                      
* One of the examples used by the American Law Institute to illustrate the use of economic duress 

to induce an increase in the price of goods is strikingly similar to the facts of this case: 

A, who has contracted to sell goods to B, makes an improper threat to refuse to deliver 

the goods to B unless B modifies the contract to increase the price. B attempts to buy 

substitute goods elsewhere but is unable to do so. Being in urgent need of the goods, he 

makes the modification. B has no reasonable alternative. Aôs threat amounts to duress, 

and the modification is voidable by B. 

Restatement (Second) Contracts, § 175, illustration 5. 
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The following case is an aside regarding the scope of Article 2 of the UCC. You 

know that the UCC does not apply to all contracts, and Article 2 applies only to 

ñtransactions in goods.ò The following case addresses the meaning of that phrase. 

 

Jane PITTSLEY v. Donald HOUSER, dba Hilton Contract Co.; 

Hilton Contract Carpet Co., a corporation (1994) 

Court of Appeals of Idaho 

875 P.2d 232 

 

SWANSTROM, Judge, pro tem. * * * * 

 

 

[Æ1] * * * *  The single question upon which this appeal depends is whether the 

UCC is applicable to the subject transaction. If the underlying transaction involved 

the sale of ñgoods,ò then the UCC would apply. If the transaction did not involve 

goods, but rather was for services, then application of the UCC would be erroneous. 

 

[Æ2] Idaho Code Ä 28-2-105(1) defines ñgoodsò as ñall things (including 

specially manufactured goods) which are movable at the time of identification to 

the contract for sale. . . .ò Although there is little dispute that carpets are ñgoods,ò 

the transaction in this case also involved installation, a service. Such hybrid 

transactions, involving both goods and services, raise difficult questions about the 

applicability of the UCC. Two lines of authority have emerged to deal with such 

situations. 

 

[Æ3] The first line of authority, and the majority position, utilizes the 

ñpredominant factorò test. The Ninth Circuit, applying the Idaho Uniform 

Commercial Code to the subject transaction, restated the predominant factor test as: 

The test for inclusion or exclusion is not whether they are mixed, but, 

granting that they are mixed, whether their predominant factor, their thrust, 

their purpose, reasonably stated, is the rendition of service, with goods 

incidentally involved (e.g., contract with artist for painting) or is a 

transaction of sale, with labor incidentally involved (e.g., installation of a 

water heater in a bathroom). 

* * * *  This test essentially involves consideration of the contract in its entirety, 

applying the UCC to the entire contract or not at all. 

 

[Æ4] The second line of authority, which Hilton urges us to adopt, allows the 

contract to be severed into different parts, applying the UCC to the goods involved 

in the contract, but not to the nongoods involved, including services as well as other 

nongoods assets and property. Thus, an action focusing on defects or problems with 

the goods themselves would be covered by the UCC, while a suit based on the 

service provided or some other nongoods aspect would not be covered by the UCC. 

This position was advanced by the Tenth Circuit Court of Appeals in Foster v. 

Colorado Radio Corp., 381 F.2d 222 (10th Cir. 1967), which involved the sale of a 
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radio station. The court in Foster held that, although there was a single contract for 

the purchase of a radio station, the UCC applied only to the actual goods that were 

covered under the contract. Thus, the court applied different analyses and remedies 

to two different aspects of the same contract. 

 

[Æ5] We believe the predominant factor test is the more prudent rule. Severing 

contracts into various parts, attempting to label each as goods or nongoods and 

applying different law to each separate part clearly contravenes the UCCôs declared 

purpose ñto simplify, clarify and modernize the law governing commercial 

transactions.ò I.C. Ä 28-1-102(2)(a). As the Supreme Court of Tennessee suggested 

in Hudson v. Town & Country True Value Hardware, Inc., 666 S.W.2d 51 (Tenn. 

1984), such a rule would, in many contexts, present ñdifficult and in some instances 

insurmountable problems of proof in segregating assets and determining their 

respective values at the time of the original contract and at the time of resale, in 

order to apply two different measures of damages.ò Id. at 54. 

 

[Æ6] Applying the predominant factor test to the case before us, we conclude that 

the UCC was applicable to the subject transaction. The record indicates that the 

contract between the parties called for ñ165 yds Masterpiece # 2122 ð Installedò 

for a price of $4319.50. There was an additional charge for removing the existing 

carpet. The record indicates that Hilton paid the installers $700 for the work done 

in laying Pittsleyôs carpet. It appears that Pittsley entered into this contract for the 

purpose of obtaining carpet of a certain quality and color. It does not appear that 

the installation, either who would provide it or the nature of the work, was a factor 

in inducing Pittsley to choose Hilton as the carpet supplier. On these facts, we 

conclude that the sale of the carpet was the predominant factor in the contract, with 

the installation being merely incidental to the purchase. Therefore, in failing to 

consider the UCC, the magistrate did not apply the correct legal principles to the 

facts as found. We must therefore vacate the judgment and remand for further 

findings of fact and application of the UCC to the subject transaction. 

 

WALTERS, C.J., and CAREY, J. pro tem, concur. 

 

Questions: 

1. A contract for a permðwould that be covered by Article 2? 

2. A contract for a house? 

3. A contract for money? 

4. Does Article 2 cover items sold at garage sales? 

5. Does Article 2 cover items picked up on the way out of the grocery store, before 

the checkout counter is reached? 
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B. Waiver 
 

 

R. CONRAD MOORE & ASSOCS., INC. v. LERMA 

946 S.W.2d 90 (Tex. Ct. App. 1997) 

 

OPINION 

 

Larsen, Justice. 

 

* * * *  FACTS 

 

[Æ1] On January 30, 1990, the Lermas (Appellees) and R. Conrad Moore & 

Associates, Inc. (Appellant) entered into an earnest money contract for the purchase 

of two lots at 1900 Gus Moran in El Paso. The Lermas tendered a check to Moore 

for $13,500 as part of the earnest money contract. The sale of the lots was 

contingent upon the Lermas using Moore as a builder. On April 16, 1990, the 

Lermas and Moore incorporated the previous contract into a new home residential 

earnest money contract. This contract provided for the construction of a custom 

home on the lots for a total price, including the lots, of $180,000. The new contract 

called for an additional payment of $6,500 earnest money, due upon the Lermasô 

approval of the house plan. Paragraph 4 of the contract required the following: 

FINANCING CONDITIONS: This contract is subject to approval for 

Buyer of a conventional (type of loan) loan (the Loan) to be evidenced by a 

promissory note (the Note) in the amount of $180,000. Buyer shall apply 

for the Loan within 15 days from the effective date of this contract and shall 

make every reasonable effort to obtain approval from Competitive 

Mortgage Co., as lender, or any lender that will make the Loan. If the Loan 

cannot be approved within 60 days from the effective date of this 

contract, this contract shall terminate and the Earnest Money shall be 

refunded to Buyer without delay. [Emphasis added.] 

 

[Æ2] In addition to the standard provision of the preprinted contract, special 

handwritten provisions were included under Paragraph 11: 

1) Seller give One Year (1) Builders Warranty and 10-Year H.O.W. 

warranty 

2) On Lot held more than 60 days, Earnest Money is non-refundable. 

3) Lot purchase contract dated January 30, 1990 is hereby transferred to 

this Home construction contract. 

4) Balance of Down Payment to be made at time of sale of properties 

located at 1400 Bodega and 3509 Breckenridge. [Emphasis added.] 

 

[Æ3] Construction on the house began in December 1990, and was completed in 

the summer of 1991. The Lermas were ultimately denied credit and were unable to 

close on the house. In September 1991, after demanding the return of their earnest 
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money, they initiated this suit in November 1992. After trial to a jury, the Lermas 

were awarded $20,000 in damages. The jury found that Moore breached the 

contract by failing to return the Lermasô earnest money upon the Lermasô failure to 

get loan approval within the 60 days contemplated by Paragraph 4 of the contract. 

Moore appeals. 

 

STANDARD OF REVIEW: LEGAL AND FACTUAL SUFFICIENCY 

 

[Æ4] Moore asserts in its first six points of error that the evidence was legally or 

factual insufficient to support the juryôs findings. 

 

[Æ5] In reviewing a ñno evidenceò or legal sufficiency claim, we examine only 

the evidence favorable to the verdict and disregard all evidence to the contrary. 

* * * * 

 

[Æ6] In reviewing a ñmatter of lawò challenge, we first examine the record to see 

if any evidence supports the finding, ignoring all evidence to the contrary. If no 

evidence supports the finding, we then determine whether the evidence 

conclusively establishes its converse. If so, we must reverse. * * * * 

 

Loan Approval 

 

[Æ7] In its first point of error, Moore asserts the evidence is legally and factually 

insufficient to support the jury finding that the Lermas failed to get loan approval 

for the purchase of the home. After a diligent search of the record, we have been 

unable to find any evidence that would support a finding that the Lermas did get 

financing for the purchase. Moore testified that ñsomeoneò at Sun World Savings 

informed her that the Lermas were approved within the 60 day period. However, 

Ms. Nancy Montes of Mortgage Plus, who took the Lermasô loan application, 

testified that they were never approved. She stated that a ñtake outò letter sent out 

in October 1990 was not final loan approval but a prequalification report that 

indicates a conditional approval subject to verification and continuing good credit. 

Ms. Montes further testified that she exhausted all her sources in attempting to get 

financing for the Lermas. Ultimately, the Lermas were denied credit and were 

unable to close on the house. The record overwhelmingly supports the juryôs finding 

that the Lermas did not get loan approval for the purchase of the house. Therefore, 

Mooreôs first point of error is overruled. 

 

Waiver 

 

[Æ8] In its second point of error, Moore asserts that the evidence establishes as a 

matter of law that the Lermas waived any right to have the earnest money refunded. 

We agree. 
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[Æ9] Any contractual right can be waived. Purvis Oil Corp. v. Hillin, 890 S.W.2d 

931, 937 (Tex. App.-El Paso 1994, no writ). A waiver is an intentional release, 

relinquishment, or surrender of a known right. Id. The following elements must be 

met to find waiver: (1) a right must exist at the time of the waiver; (2) the party 

who is accused of waiver must have constructive or actual knowledge of the right 

in question; and (3) the party intended to relinquish its right. See Riley v. 

Meriwether, 780 S.W.2d 919, 922 (Tex. App.-El Paso 1989, writ denied). 

Intentional relinquishment of a known right can be inferred from intentional 

conduct which is inconsistent with claiming the contractual right. Id. 

 

[Æ10] It has been conclusively established that the Lermas did not obtain financing 

for the purchase of the house from Moore. Paragraph 4 of the contract clearly states 

that if the purchasers are unable to obtain financing within 60 days of the effective 

date of the contract, they had a right to have their money returned. Thus, on June 

15, 1990, the Lermas had a right to the return of their earnest money. The Lermasô 

intention to relinquish their right to the return of the earnest money, however, is 

clearly established by their conduct after June 15. Between the date the contract 

was signed and the date construction began on the house, the Lermas participated 

in the design of the house, approved the blueprints in July 1990, and tendered an 

additional $6,500 in earnest money to Moore in October. The Lermas were then 

conditionally approved for financing which allowed Moore to get a construction 

loan to begin building the house. 

 

[Æ11] Additionally, after construction of the house began in December 1990, the 

Lermas monitored its progress on a daily basis. In March 1991, they requested and 

paid for an upgrade in tile for the house. In June, Isabel Lerma executed a 

promissory note in the principal amount of $6,000 to Moore to pay for the addition 

of another room to the house. During this same time period, the Lermas sold their 

home and another property, as agreed in the contract, to fund the down payment. 

Mr. Lerma testified that he fully intended to buy the house that Moore was building, 

and at no time prior to August 1991 did he consider the contract terminated. Mrs. 

Lerma also testified that until August 1991, they wanted and intended to purchase 

the home. 

 

[Æ12] Although the Lermas claim that they were unaware that they could get their 

money back on that date, both Mr. and Mrs. Lerma signed the contract. Mrs. Lerma 

testified that she read the contract. Mr. Lerma was not sure if he read the contract, 

but testified that no one prevented him from doing so. A person who signs a contract 

is presumed to know and understand its contents; absent a finding of fraud, failure 

to apprehend the rights and obligations under the contract will not excuse 

performance. See G-W-L, Inc. v. Robichaux, 643 S.W.2d 392 (Tex.1982); Thigpen 

v. Locke, 363 S.W.2d 247 (Tex.1962). There is no evidence of fraud, actual or 

constructive, on the part of Moore. Thus, we conclude the Lermas had knowledge 

of their right to a refund of the earnest money on June 15. 
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[Æ13] There is no evidence to support the juryôs finding that the Lermas did not 

waive the right to have the earnest money refunded. The Lermasô intentional 

conduct after the right to the return of the earnest money arose was inconsistent 

with claiming that right. They intentionally relinquished a known right, and 

therefore, we find as a matter of law, that the Lermas waived Paragraph 4 of the 

contract, and the contract continued in effect, including Paragraph 11 allowing 

Moore to retain the earnest money on the lots. 

 

[Æ14] The Lermas argue that Paragraph 4 operates as a condition precedent. When 

the Lermas failed to obtain financing within 60 days, the contract, including any 

forfeiture provisions, terminated. Thus, the Lermas assert Paragraphs 16 and 11 

never became effective. Many Texas cases have construed provisions similar to 

Paragraph 4 as conditions precedent. See e.g., * * * *. We agree with the Lermas 

that Paragraph 16, a simple default clause included in the preprinted sections of the 

contract, may not have become effective in the event the Lermas failed to obtain 

financing within 60 days. In this case, however, we have an additional handwritten 

provision that is somewhat out of the ordinary and distinguishable from the clauses 

considered in the cases finding conditions precedent. Under Paragraph 11, the 

ñspecial provisionsò section of the contract, the parties added the phrase ñon Lot 

held more than 60 days, Earnest Money is non-refundable.ò This brief passage is 

less than a model of clarity. At first blush, it appears in direct contradiction to 

Paragraph 4, the termination clause. 

 

[Æ15] If a contract is worded so that it can be given a certain or definite legal 

meaning or interpretation, then it is not ambiguous and the court will construe the 

contract as a matter of law. City of Pinehurst v. Spooner Addition Water Co., 432 

S.W.2d 515, 518 (Tex.1968); First City Natôl Bank of Midland v. Concord Oil Co., 

808 S.W.2d 133, 137 (Tex. App.-El Paso 1991, no writ). There is no allegation in 

this case that the earnest money contract is ambiguous, and it does not appear to us 

to be so. Generally, the parties to a contract intend every clause to have some effect 

and the Court may not ignore any portion of the contract unless there is an 

irreconcilable conflict. Ogden v. Dickinson State Bank, 662 S.W.2d 330, 332 

(Tex.1983); Woods v. Sims, 154 Tex. 59, 273 S.W.2d 617 (1954). In the 

interpretation of contracts, the primary concern of courts is to ascertain and to give 

effect to the intentions of the parties as expressed in the instrument. Coker v. Coker, 

650 S.W.2d 391, 393 (Tex.1983); Deacon, Inc. v. Price, 817 S.W.2d 147, 149 (Tex. 

App.-El Paso 1991, writ denied). This requires the court to examine and consider 

the entire instrument and reach a decision so that none of the provisions will be 

rendered meaningless. Id. 

 

[Æ16] By its wording, Paragraph 11 is not merely a forfeiture clause subject to the 

condition precedent stated in Paragraph 4. Paragraph 11 envisions the non-

occurrence of the condition (in this case financing obtained within 60 days), 

references the 60-day provision, and provides for continuation of the contract 

beyond 60 days. To give effect to both provisions and render neither meaningless, 

we must construe the handwritten provision to allow the buyer, at its option, to 
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continue the contract after 60 days in the absence of financing. A condition 

precedent like any other provision of a contract can be waived. Purvis Oil Corp., 

890 S.W.2d at 931. Thus, if financing were not obtained in 60 days, the Lermas 

could do nothing, the contract would terminate, and the Lermas would be entitled 

to return of the earnest money. On the other hand, the Lermas could take action to 

have the lot ñheld more than 60 daysò thereby waiving the right to the return of the 

earnest money. 

 

[Æ17] The record establishes that the Lermas chose the latter option. They worked 

with Moore on the design of the house, tendered additional earnest money four 

months after the contract would have expired under Paragraph 4, contracted with 

Moore to increase the square footage of the house, paid for tile upgrades, and sold 

both the home they were living in and another property in anticipation of closing 

on the house when it was completed. The record therefore conclusively establishes 

that the Lermas waived termination of the contract and instead continued to operate 

pursuant to the contract under Paragraph 11. 

* * * *  

 

[Æ18] We must reject the Lermasô arguments and affirm Mooreôs second point of 

error. 

* * * * 

CONCLUSION 

 

[Æ19] Having sustained Mooreôs second point of error, we reverse the judgment 

of the trial court and render judgment that the Lermas take nothing on their contract 

* * * * cause[] of action. 

 

Questions: 

1. Is this a case of express or implied waiver? 

 

2. What facts show the Lermasô intent? Do you believe the Lermas intended to 

relinquish their right? 

 

3. Did the Lermas promise to apply for a loan?  

 

4. Is reliance on a waiver necessary for the waiver to have legal effect? 

 

5. What exactly was waived? 

 

6. Can anything be waived? In Clark v. West, 86 N.E. 1 (N.Y. 1908), Clark and West 

contracted for Clark to write a book (and perhaps several books) that West would 

publish. Clark was to be paid $2 per page ñand if [Clark] abstains from the use of 

intoxicating liquor and otherwise fulfills his agreements as hereinbefore set forth, 

he shall be paid an additional $4 per page in manner hereinbefore stated.ò But, after 

Clark began writing, he drank, and West knew it, but West told Clark that he would 
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pay $6 per page notwithstanding Clarkôs drinking, or at least that is what Clark later 

alleged. When West paid only $2 per page, Clark sued, and West defended by 

claiming Clark drank. In response, Clark claimed West had waived the requirement 

of Clarkôs abstinence. In return, West argued that Clarkôs abstinence was the 

consideration for the contract, and could not be waived. While the court agreed that 

the consideration for a contract cannot be waived, the court said that Clarkôs writing 

booksðnot Clarkôs abstinenceðwas consideration, and Clarkôs abstinence was a 

waivable point. The point of law, though, is not controversial: the consideration of 

a contract cannot be waived, though we say it differently now: ñA material part of 

the agreed exchange cannot be waived.ò Was what the Lermas waived a material 

part of the agreed exchange? 

 

 

Note: Retraction of Waivers 

 

Once a waiver occurs, is it binding in the future? In other words, can it be retracted? 

 

To some extent, a waiver is like a contractual modification. It can be characterized 

as a promise, namely, a promise to accept something that was not acceptable before. 

West promised that Clark would not forfeit the $4 per page as a result of Clarkôs 

drinking. If a waiver is viewed in this way, the question is whether the promise is 

enforceable. One might expect such a promise to be enforceable according to the 

same doctrines by which any other promise is enforceable. 

 

On the other hand, it is also possible to think of contractual rights as a kind of 

property, at least after a contract forms. If one thinks this way, then a waiver is like 

an abandonment of property. West abandoned the contractual right to pay only $2 

per page if Clark drank. If a waiver is viewed in this way, the question is whether 

the abandoned right may be reclaimed. The answer from property law is generally 

no. Once property is abandoned, the person abandoning it has no more rights in it. 

To some extent, the property view is more consistent with our manner of speaking 

about waivers. We do not usually talk of a breach of a waiver, as we would if the 

waiver was a promise. We do, on the other hand, sometimes talk of waivers as being 

retracted, although that makes them sound more like a grant of property rather than 

an abandonment of it. 

 

Either way one thinks about waivers, one must ask if they can be taken back. For 

instance, suppose after West grants Clark a waiver, Clark drinks to excess and 

begins turning in work of lesser quality. Letôs suppose the work is satisfactory but 

not as good as Clarkôs normal work. In that case, West may regret the waiver. If 

Clark has not finished the book, may West retract the waiver with respect to the 

remaining pages? 

 

The rule for this scenario is recited in Fitzgerald v. Hubert Herman, Inc., 179 

N.W.2d 252 (Mich. App. 1970): ñ[A]n executory waiver being in the nature of a 

promise or a contract must be supported by consideration to be enforceable. But a 
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waiver ... partaking of the principle of an election needs no consideration ... and 

cannot be retracted.ò 

 

Some have had trouble understanding this rule on first reading it. The rule divides 

waivers into two types: executory and ñpartaking of the principle of an election.ò 

Executory waivers are treated like promises. Those partaking of the principle of an 

election are treated like abandonments of property. The trick here is to find which 

waivers are executory, then. What does executory mean? That a thing is incomplete 

and that some part of it is yet to be done. Contractual performance is executory 

before it has been fully completed. So does that help establish the meaning of the 

rule? Of course, as performance continues, what was executory becomes no longer 

so. 

 

Here are some hypotheticals against which to test your knowledge: 

 

PROBLEM 14. In the facts of Clark v. West, West tells Clark that Clark may drink 

without forfeiting the $4 per page West would otherwise have a right to withhold 

under the contract. When Clark turns in his next installment, pages 220-230 (out of 

3,470), West is not pleased with Clarkôs work. It is acceptable, but not as good as 

what Clark had been writing. West therefore sends a letter to Clark stating that West 

will from the date of the letterôs receipt forward insist that Clark not drink on pain 

of losing the $4 per page. Should Clark now drink? 

 

PROBLEM 15. Marco contracted with Andrea that Andrea would deliver to him 

22 tons of long grain rice on November 4, 2009. Andrea delivered the rice on 

November 7, 2009, at which time Marco accepted it. Two weeks later, Marco called 

Andrea and informed her that he was declining the rice and that she could pick it 

up or pay storage for it. He said he was not going to pay her because the rice was 

late. Must Marco pay? 

  



117 

 

Chapter 3. Alternate 

Theories of Recovery: 

Promissory Estoppel & 

Unjust Enrichment 
 

Lawyers representing plaintiffs wish to raise every argument supporting their 

clientôs case. I have filed simple contract cases resting on five or six different 

theories of recovery, only one of which was grounded in a consensual contract 

showing consideration. The forms of actionðcovenant, debt, and so onðhave 

been abolished, but because of developments over the centuries, it is still possible 

to recover for breach of promise on several grounds. Now, however, unlike in the 

medieval period, courts expect plaintiffs to raise every possible theory of recovery, 

not pick one and stick with it. The same proceduresðjust general civil 

proceduresðnow apply to the litigation of each. 

 

This chapter provides materials for your study of the two most prominent 

alternative theories. They are related to consensual contract in certain ways. For 

instance, consensual contracts are founded on a bargain under the doctrine of 

consideration. Promissory estoppel is akin to detriment consideration. Unjust 

enrichment, like moral obligation, is akin to benefit consideration. Each of these 

two alternate theories if proved is grounds for legal enforcement of a promise. 

 

A. Promissory Estoppel 

 

You recall that we almost discussed the effect of non-bargained-for detriment in the 

first chapter. Some cases hinted at it. Now we return to it. 

 

 

KIRKSEY v. KIRKSEY (1845) 

Alabama Supreme Court 

8 Ala. 131 

 

[Æ1] Assumpsit by the defendant, against the plaintiff in error. The question is 

presented in this Court, upon a case agreed, which shows the following facts: 

 

[Æ2] The plaintiff was the wife of defendantôs brother, but had for some time 

been a widow, and had several children. In 1840, the plaintiff resided on public land, 
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under a contract of lease, she had held over, and was comfortably settled, and would 

have attempted to secure the land she lived on. The defendant resided in Talledega 

county, some sixty, or seventy miles off. On the 10th October, 1840, he wrote to her 

the following letter: 

ñDear sister AntillicoðMuch to my mortification, I heard, that brother Henry was 

dead, and one of his children. I know that your situation is one of grief, and 

difficulty. You had a bad chance before, but a great deal worse now. I should like 

to come and see you, but cannot with convenience at present. * * * * I do not know 

whether you have a preference on the place you live on, or not. If you had, I would 

advise you to obtain your preference, and sell the land and quit the country, as I 

understand it is very unhealthy, and I know society is very bad. If you will come 

down and see me, I will let you have a place to raise your family, and I have more 

open land than I can tend; and on account of your situation, and that of your family, 

I feel like I want you and the children to do well.ò 

Within a month or two after the receipt of this letter, the plaintiff abandoned her 

possession, without disposing of it, and removed with her family, to the residence 

of the defendant, who put her in comfortable houses, and gave her land to cultivate 

for two years, at the end of which he notified her to remove, and put her in a house, 

not comfortable, in the woods, which he afterwards required her to leave. 

 

[Æ3] A verdict being found for the plaintiff, for two hundred dollars, the above 

facts were agreed, and if they will sustain the action, the judgment is to be affirmed, 

otherwise it is to be reversed. 

 

[Æ4] ORMOND, J. The inclination of my mind, is, that the loss and 

inconvenience, which the plaintiff sustained in breaking up, and moving to the 

defendantôs, a distance of sixty miles, is a sufficient consideration to support the 

promise, to furnish her with a house, and land to cultivate, until she could raise her 

family. My brothers, however think, that the promise on the part of the defendant, 

was a mere gratuity, and that an action will not lie, for its breach. The judgment of 

the Court below must therefore be reversed, pursuant to the agreement of the parties. 

 

Questions: 

1. Why did the majority think that the promise was not enforceable? 

 

2. How is this case different from Keyme v. Goulston? 

 

3. If Antillicoôs (actually Angelicoôs) traveling from Marshall County with her 8+ 

children was not consideration, what was it? After all, Isaac requested it. A 

relatively recent case quoted Samuel Williston on this issue: 

 

The difference between a conditional gift and a contract has been famously 

explained by Samuel Williston as follows: 
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If a benevolent man says to a tramp, ñIf you go around the corner to 

the clothing shop there, you may purchase an overcoat on my credit,ò 

no reasonable person would understand that the short walk was 

requested as the consideration for the promise; rather, the 

understanding would be that in the event of the tramp going to the 

shop the promisor would make him a gift. Yet the walk to the shop 

is in its nature capable of being consideration. It is a legal detriment 

to the tramp to take the walk, and the only reason why the walk is 

not consideration is because on a reasonable interpretation, it must 

be held that the walk was not requested as the price of the promise, 

but was merely a condition of a gratuitous promise. 

 

It is often a difficult question to decide whether words of condition 

in a promise indicate a request for consideration or state a mere 

condition in a gratuitous promise. 

 

Although no conclusive test exists for making the determination, an 

aid in determining which interpretation of the promise is more 

reasonable is an inquiry into whether the happening of the condition 

will benefit the promisor. If so, it is a fair inference that the 

happening was requested as a consideration. On the other hand, if, 

as in the case of the tramp stated above, the happening of the 

condition will not benefit the promisor but is obviously for the 

purpose of enabling the promisee to receive a benefit (a gift), the 

happening of the event on which the promise is conditional, though 

brought about by the promisee in reliance on the promise, will not 

be interpreted as consideration. 

 

3 Samuel Williston & Richard A. Lord, A Treatise on the Law of 

Contracts Ä 7:18, at 412-18 (4th ed. 2008). 

 

Fritz v. Fritz, 767 N.W.2d 420 (Table) (2009), at 

http://statecasefiles.justia.com/documents/iowa/court-of-appeals/8-997-08-1088-

(2009-03-26).pdf?ts=1370462790 (last accessed April 20, 2016). 

 

4. What fact(s) would you add to the tramp hypothetical to give the tramp a right to 

recover in consensual contract? What fact(s) would you add to Kirksey to ensure 

that Angelico had a right to recover? 

 

PROBLEM 16:  If Bob says to Alice, ñI will give you this new Jaguar if you will 

accept it,ò is Bobôs promise enforceable as a contract? Under the theory set out in 

R2K Ä 90 (see the note after the next case)? 

 

http://statecasefiles.justia.com/documents/iowa/court-of-appeals/8-997-08-1088-(2009-03-26).pdf?ts=1370462790
http://statecasefiles.justia.com/documents/iowa/court-of-appeals/8-997-08-1088-(2009-03-26).pdf?ts=1370462790
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RICKETTS v. SCOTHORN (1898) 

Supreme Court of Nebraska 

77 N.W. 365 

 

ERROR from the district court of Lancaster county. Tried below before HOLMES, 

J. Affirmed. 

 

SULLIVAN, J. 

 

[Æ1] In the district court of Lancaster county the plaintiff Katie Scothorn 

recovered judgment against the defendant Andrew D. Ricketts, as executor of the 

last will and testament of John C. Ricketts, deceased. The action was based upon a 

promissory note, of which the following is a copy: 

 

May the first, 1891. I promise to pay to Katie Scothorn on demand, $2,000, 

to be at 6 per cent per annum. 

J. C. RICKETTS. 

 

[Æ2] In the petition the plaintiff alleges that the consideration for the execution 

of the note was that she should surrender her employment as bookkeeper for Mayer 

Bros, and cease to work for a living. She also alleges that the note was given to 

induce her to abandon her occupation, and that, relying on it, and on the annual 

interest, as a means of support, she gave up the employment in which she was then 

engaged. These allegations of the petition are denied by the executor. The material 

facts are undisputed. They are as follows: John O. Ricketts, the maker of the note, 

was the grandfather of the plaintiff. Early in May,ðpresumably on the day the note 

bears date,ðhe called on her at the store where she was working. What transpired 

between them is thus described by Mr. Flodene, one of the plaintiffôs witnesses: 

 

A. Well the old gentleman came in there one morning about 9 oôclock,ð

probably a little before or a little after, but early in the morning,ðand he 

unbuttoned his vest and took out a piece of paper in the shape of a note; that 

is the way it looked to me; and he says to Miss Scothorn, ñI have fixed out 

something that you have not got to work any more.ò He says, ñNone of my 

grandchildren work and you donôt have to.ò 

 

Q. Where was she? 

 

A. She took the piece of paper and kissed him; and kissed the old gentleman 

and commenced to cry. 

 

[Æ3] It seems Miss Scothorn immediately notified her employer of her intention 

to quit work and that she did soon after abandon her occupation. The mother of the 

plaintiff was a witness and testified that she had a conversation with her father, Mr, 

Ricketts, shortly after the note was executed in which he informed her that he had 
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given the note to the plaintiff to enable her to quit work; that none of his 

grandchildren worked and he did not think she ought to. For something more than 

a year the plaintiff was without an occupation; but in September, 1892, with the 

consent of her grandfather, and by his assistance, she secured a position as 

bookkeeper with Messrs. Funke & Ogden. On June 8, 1894, Mr. Ricketts died. He 

had paid one yearôs interest on the note, and a short time before his death expressed 

regret that he had not been able to pay the balance. In the summer or fall of 1892 

he stated to his daughter, Mrs. Scothorn, that if he could sell his farm in Ohio he 

would pay the note out of the proceeds. He at no time repudiated the obligation. We 

quite agree with counsel for the defendant that upon this evidence there was nothing 

to submit to the jury, and that a verdict should have been directed peremptorily for 

one of the parties. The testimony of Flodene and Mrs. Scothorn, taken together, 

conclusively establishes the fact that the note was not given in consideration of the 

plaintiff pursuing, or agreeing to pursue, any particular line of conduct. There was 

no promise on the part of the plaintiff to do or refrain from doing anything. Her 

right to the money promised in the note was not made to depend upon an 

abandonment of her employment with Mayer Bros, and future abstention from like 

service. Mr. Ricketts made no condition, requirement, or request. He exacted no 

quid pro quo. He gave the note as a gratuity and looked for nothing in return. So far 

as the evidence discloses, it was his purpose to place the plaintiff in a position of 

independence where she could work or remain idle as she might choose. The 

abandonment by Miss Scothorn of her position as bookkeeper was altogether 

voluntary. It was not an act done in fulfillment of any contract obligation assumed 

when she accepted the note. The instrument in suit being given without any 

valuable consideration, was nothing more than a promise to make a gift in the future 

of the sum of money therein named. Ordinarily, such promises are not enforceable 

even when put in the form of a promissory note. (Kirkpatrick v. Taylor, 43 Ill. 207; 

Phelps v. Phelps, 28 Barb. [N.Y.] 121; Johnston v. Griest, 85 Ind. 503; Fink v. Cox, 

18 Johns. [N.Y.] 145.) But it has often been held that an action on a note given to a 

church, college, or other like institution, upon the faith of which money has been 

expended or obligations incurred, could not be successfully defended on the ground 

of a want of consideration. (Barnes v. Perine, 12 N.Y. 18; Philomath College v. 

Hartless, 6 Ore. 158; Thompson v. Mercer County, 40 Ill. 379; Irwin v. Lombard 

University, 56 O. St. 9.) In this class of cases the note in suit is nearly always spoken 

of as a gift or donation, but the decision is generally put on the ground that the 

expenditure of money or assumption of liability by the donee, on the faith of the 

promise, constitutes a valuable and sufficient consideration. It seems to us that the 

true reason is the preclusion of the defendant, under the doctrine of estoppel, to 

deny the consideration. Such seems to be the view of the matter taken by the 

supreme court of Iowa in the case of Simpson Centenary College v. Tuttle, 71 Ia. 

596, where Rothrock, J., speaking for the court, said: 

Where a note, however, is based on a promise to give for the support of the 

objects referred to, it may still be open to this defense [want of 

consideration], unless it shall appear that the donee has, prior to any 

revocation, entered into engagements or made expenditures based on such 

promise, so that he must suffer loss or injury if the note is not paid. This is 
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based on the equitable principle that, after allowing the donee to incur 

obligations on the faith that the note would be paid, the donor would be 

estopped from pleading want of consideration. 

 

[Æ4] And in the case of Reimensnyder v. Gans, 110 Pa. St. 17, 2 Atl. Rep. 425, 

which was an action on a note given as a donation to a charitable object, the court 

said: ñThe fact is that, as we may see from the case of Ryerss v. Trustees, 33 Pa. St. 

114, a contract of the kind here involved is enforceable rather by way of estoppel 

than on the ground of consideration in the original undertaking.ò It has been held 

that a note given in expectation of the payee performing certain services, but 

without any contract binding him to serve, will not support an action. (Hulse v. 

Hulse, 84 Eng. Com. Law 709.) But when the payee changes his position to his 

disadvantage, in reliance on the promise, a right of action does arise. (McClure v. 

Wilson, 43 Ill. 356; Trustees v. Garvey, 53 Ill. 401.) 

 

[Æ5] Under the circumstances of this case is there an equitable estoppel which 

ought to preclude the defendant from alleging that the note in controversy is lacking 

in one of the essential elements of a valid contract? We think there is. An estoppel 

in pais is defined to be ña right arising from acts, admissions, or conduct which 

have induced a change of position in accordance with the real or apparent intention 

of the party against whom they are alleged.ò Mr. Pomeroy has formulated the 

following definition: 

Equitable estoppel is the effect of the voluntary conduct of a party whereby 

he is absolutely precluded, both at law and in equity, from asserting rights 

which might perhaps have otherwise existed, either of property, or contract, 

or of remedy, as against another person who in good faith relied upon such 

conduct, and has been led thereby to change his position for the worse, and 

who on his part acquires some corresponding right either of property, of 

contract, or of remedy. (2 Pomeroy, Equity Jurisprudence 804.) 

 

[Æ6] According to the undisputed proof, as shown by the record before us, the 

plaintiff was a working girl, holding a position in which she earned a salary of $10 

per week. Her grandfather, desiring to put her in a position of independence, gave 

her the note, accompanying it with the remark that his other grandchildren did not 

work, and that she would not be obliged to work any longer. In effect, he suggested 

that she might abandon her employment and rely in the future upon the bounty 

which he promised. He doubtless desired that she should give up her occupation, 

but, whether he did or not, it is entirely certain that he contemplated such action on 

her part as a reasonable and probable consequence of his gift. Having intentionally 

influenced the plaintiff to alter her position for the worse on the faith of the note 

being paid when due, it would be grossly inequitable to permit the maker, or his 

executor, to resist payment on the ground that the promise was given without 

consideration. The petition charges the elements of an equitable estoppel, and the 

evidence conclusively establishes them. If errors intervened at the trial they could 

not have been prejudicial. A verdict for the defendant would be unwarranted. 
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[Æ7] The judgment is right and is 

 

AFFIRMED. 

 

Questions: 

1. Was there consideration for grandfatherôs promise? 

 

2. The purpose and function of the doctrine of equitable estoppel or estoppel in pais 

is to establish statements of fact at trial. Traditionally, the doctrine applies when a 

person  

 (1) makes a statement of fact to another,  

 (2) the other (a) reasonably (b) relies on that statement of fact, and  

 (3) the reliance results in some detriment. 

If the person relying on the statement of fact can prove these three elements, then 

the person who made the statement may not deny the truth of the statement at trial. 

A fine example is the case of Griswold v. Haven, 25 N.Y. 595 (1862), in which 

Wright, who ran a storage warehouse, signed a storage receipt for grain purportedly 

received by Wright from Ford. Wright then introduced Ford to Griswold as a person 

who wanted to borrow money and to put up grain in the warehouse as collateral. In 

reliance on Wrightôs statements, Griswold loaned Ford money and took as collateral 

an assignment of the grain in Wrightôs warehouse. When Ford failed to repay, 

Griswold came to Wright to collect the grain. Wright refused to give Griswold any 

grain, so Griswold sued Wright for conversion. One element of conversion is the 

exercise of dominion, if you recall. In defense to Griswoldôs suit, Wright claimed 

that he had none of Fordôs grain, but then the court imposed equitable estoppel 

because of Wrightôs statement in the warehouse receipt that he had received Fordôs 

grain. Wright was thereafter unable to deny in court that he had the grain, and 

Griswold was relieved of the requirement that he prove exercise of dominion, one 

element of his conversion case. Which facts support the Griswold courtôs finding 

that equitable estoppel applied? 

 

3. Equitable estoppel, as set forth traditionally in note 2, does not technically apply 

to the facts of Ricketts. Why not? Consider the following limerick: 

 

Katieôs grandfather promised some money, 

He said, ñYou shouldnôt have to work, Honeyò; 

Whereôs the statement of fact 

That he couldnôt retract? 

How the court found estoppel is funny. 

 

ðStacey Severovich, STCL Class of 2013 

 

4. Even if equitable estoppel did apply, would it help Katie Scothorn recover? 

 

5. Is Ricketts different from Kirksey? Keyme v. Goulston? 
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6. Ms. Scothornôs lost wages during the time she did not work were $520 less 

interest paid. Should she recover the $520 less interest or the face amount of the 

note, $2,000? (Iôm asking you to speculate here on what the policy should be, but 

you should look back to the note on contract remedies and pick the one you think 

is most just.) 

 

 

Restatement (Second) of Contracts Ä 90 

 

 

Note: This section is the result of cases such as Ricketts v. Scothorn as well as 

Keyme v. Goulston. In fact, a long line of cases granting relief to plaintiffs who had 

relied on non-bargained-for promises led to Ä 90ôs drafting. Some of these cases 

involved gifts promised to charitable organizations, mostly churches and schools. 

A would promise church B a gift of $100, for instance, to go toward building a 

meetinghouse. B would also obtain pledges from 49 other parishioners, and in 

reliance on the pledges, begin building. Once the church had begun building, courts 

often held that detriment consideration existed for the pledgorôs promise, so that 

the promise was binding. But the promise was clearly given as a gift, not in 

exchange. When contracts scholars and courts began to clarify contract doctrines 

in the second half of the nineteenth century, these consideration cases emerged as 

the anomaly that they are. Because no one disagreed with the results in the cases, 

some new formulation of doctrine was necessary to describe the cases so that they 

would no longer fall confusingly under the consideration doctrine. Section 90 was 

the result. Samuel Williston first coined the term promissory estoppel, in his 1920 

treatise, to describe these cases. Initially, there was some thought that Ä 90 would 

only be applied to family and charitable gift cases, but the cases following in our 

readings show clearly that courts have not limited Ä 90ôs reach in this fashion. 

 

  



125 

 

Questions: 

1. Does Ä 90, as formulated, apply to give a right to recover to Keyme, ñAntillicoò 

Kirksey, and Katie Scothorn? 

 

2. Under Ä 90, should Katie Scothorn receive $520 for lost wages or $2,000, what 

she was promised? 

 

John GROUSE v. GROUP HEALTH PLAN, INC. (1981) 

Supreme Court of Minnesota 

306 N.W.2d 114 

 

OTIS, Justice. 

 

[Æ1] Plaintiff John Grouse appeals from a judgment in favor of Group Health 

Plan, Inc., in this action for damages resulting from repudiation of an employment 

offer. The narrow issue raised is whether the trial court erred by concluding that 

Grouseôs complaint fails to state a claim upon which relief can be granted. In our 

view, the doctrine of promissory estoppel entitles Grouse to recover and we, 

therefore, reverse and remand for a new trial on the issue of damages.  

 

[Æ2] The facts relevant to this appeal are essentially undisputed. Grouse, a 1974 

graduate of the University of Minnesota School of Pharmacy, was employed in 

1975 as a retail pharmacist at Richter Drug in Minneapolis. He worked 

approximately 41 hours per week earning $7 per hour. Grouse desired employment 

in a hospital or clinical setting, however, because of the work environment and the 

increased compensation and benefits. In the summer of 1975 he was advised by the 

Health Sciences Placement office at the University that Group Health was seeking 

a pharmacist.  

 

[Æ3] Grouse called Group Health and was told to come in and fill out an 

application. He did so in September and was, at that time, interviewed by Cyrus 

Elliott, Group Healthôs Chief Pharmacist. Approximately 2 weeks later, Elliott 

contacted Grouse and asked him to come in for an interview with Donald Shoberg, 

Group Healthôs General Manager. Shoberg explained company policies and 

procedures as well as salary and benefits. Following this meeting Grouse again 

spoke with Elliott who told him to be patient, that it was necessary to interview 

recent graduates before making an offer. 

 

[Æ4] On December 4, 1975, Elliott telephoned Grouse at Richter Drug and 

offered him a position as a pharmacist at Group Healthôs St. Louis Park Clinic. 

Grouse accepted but informed Elliott that 2 weekôs notice to Richter Drug would 

be necessary. That afternoon Grouse received an offer from a Veteranôs 

Administration Hospital in Virginia which he declined because of Group Healthôs 

offer. Elliott called back to confirm that Grouse had resigned.  
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[Æ5] Sometime in the next few days Elliott mentioned to Shoberg that he had 

hired, or was thinking of hiring, Grouse. Shoberg told him that company hiring 

requirements included a favorable written reference, a background check, and 

approval of the general manager. Elliott contacted two faculty members at the 

School of Pharmacy who declined to give references. He also contacted an 

internship employer and several pharmacies where Grouse had done relief work. 

Their responses were that they had not had enough exposure to Grouseôs work to 

form a judgment as to his capabilities. Elliott did not contact Richter because 

Grouseôs application requested that he not be contacted. Because Elliott was unable 

to supply a favorable reference for Grouse, Shoberg hired another person to fill the 

position.  

 

[Æ6] On December 15, 1975 Grouse called Group Health and reported that he 

was free to begin work. Elliott informed Grouse that someone else had been hired. 

Grouse complained to the director of Group Health who apologized but took no 

other action. Grouse experienced difficulty regaining full time employment and 

suffered wage loss as a result. He commenced this suit to recover damages; the trial 

judge found that he had not stated an actionable claim.  

 

 

[Æ7] In our view the principle of contract law applicable here is promissory 

estoppel. Its effect is to imply a contract in law where none exists in fact. Del Hayes 

& Sons, Inc. v. Mitchell, 304 Minn. 275, 230 N.W.2d 588 (1975). On these facts no 

contract exists because due to the bilateral power of termination neither party is 

committed to performance and the promises are, therefore, illusory. The elements 

of promissory estoppel are stated in Restatement of Contracts Ä 90 (1932):  

A promise which the promisor should reasonably expect to induce action or 

forbearance * * * * on the part of the promisee and which does induce such 

action or forbearance is binding if injustice can be avoided only by 

enforcement of the promise.  

Group Health knew that to accept its offer Grouse would have to resign his 

employment at Richter Drug. Grouse promptly gave notice to Richter Drug and 

informed Group Health that he had done so when specifically asked by Elliott. 

Under these circumstances it would be unjust not to hold Group Health to its 

promise. 

 

[Æ8] The parties focus their arguments on whether an employment contract 

which is terminable at will can give rise to an action for damages if anticipatorily 

repudiated. * * * *. Group Health contends that recognition of a cause of action on 

these facts would result in the anomalous rule that an employee who is told not to 

report to work the day before he is scheduled to begin has a remedy while an 

employee who is discharged after the first day does not. We cannot agree since 

under appropriate circumstances we believe section 90 would apply even after 

employment has begun.  
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[Æ9] When a promise is enforced pursuant to section 90 ñthe remedy granted for 

breach may be limited as justice requires.ò Relief may be limited to damages 

measured by the promiseeôs reliance.  

 

[Æ10] The conclusion we reach does not imply that an employer will be liable 

whenever he discharges an employee whose term of employment is at will. What 

we do hold is that under the facts of this case the appellant had a right to assume he 

would be given a good faith opportunity to perform his duties to the satisfaction of 

respondent once he was on the job. He was not only denied that opportunity but 

resigned the position he already held in reliance on the firm offer which respondent 

tendered him. Since, as respondent points out, the prospective employment might 

have been terminated at any time, the measure of damages is not so much what he 

would have earned from respondent as what he lost in quitting the job he held and 

in declining at least one other offer of employment elsewhere.  

 

[Æ11] Reversed and remanded for a new trial on the issue of damages. 

 

Question: 

1. What would have been Grouseôs expectation damages? 

2. What would have been Grouseôs reliance damages? 

 

 

They offered a job at their shop, 

But soon after the offer was dropped; 

Grouse yelled, ñBut Iôve quit, 

And youôve hurt me a bitò; 

The employer was therefore estopped. 

 

ðStacey Severovich, STCL Class of 2013 

 

 

Frank LEONARDI v. CITY OF HOLLYWOOD (1998) 

District Court of Appeal of Florida, Fourth District 

715 So.2d 1007 

 

POLEN, Judge. 

 

[Æ1] Frank Leonardi, who sued the City of Hollywood (ñCityò) for terminating 

his prospective employment with the City, appeals from that portion of an amended 

final judgment which held that the at-will employment doctrine barred his claim for 

lost wages. The City cross-appeals from that portion of the judgment which 

awarded Leonardi $10 in nominal damages. We affirm Leonardiôs appeal and 

reverse on the cityôs cross-appeal. 
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[Æ2] On October 26, 1995, City orally offered Leonardi a position as assistant to 

the city manager at an annual salary of $47,570 to begin on November 13, 1995. 

City confirmed the offer via a letter, dated October 30, 1995. The offer did not state 

the period of employment. As a result of the offer, Leonardi quit his then-current 

employment the morning of November 3, 1995 and, at a lunch meeting with the 

city manager on that same date, gave written confirmation of his acceptance of the 

offer. At that meeting, however, the city manager informed Leonardi that he could 

not offer him the job any longer. Thereafter, Leonardi was unable to regain his prior 

employment. 

 

[Æ3] Subsequently, Leonardi sued City on the theory of promissory estoppel. 

Arguing that City should have reasonably expected that its offer of at-will 

employment would induce him to quit his then existing at-will employment,* he 

sought lost wages. 

 

[Æ4] The trial court found that Leonardi relied on Cityôs promise of employment 

to his detriment. It determined that the reasonable amount of his damages as a result 

of Cityôs actions was $90,400, representing his lost wages at his former job from 

November 13, 1995, the date his employment with City was supposed to begin, 

through the date of trial. Nevertheless, it held that the employment at-will doctrine 

barred an award of such damages. It, thus, denied awarding Leonardi his lost wages, 

but did award him $10 as nominal damages, and $1,466.45 as taxable costs. 

 

[Æ5] The basic elements of promissory estoppel are set forth in the Restatement 

(Second) of Contracts, Section 90 (1979), which states 

(1) A promise which the promisor should reasonably expect to induce action 

or forbearance on the part of the promisee or a third person and which does 

induce such action or forbearance is binding if injustice can be avoided only 

by enforcement of the promise. 

The character of the reliance protected is explained as follows: 

The promisor is affected only by reliance which he does or should foresee, 

and enforcement must be necessary to avoid injustice. Satisfaction of the 

latter requirement may depend on the reasonableness of the promiseeôs 

reliance, on its definite and substantial character in relation to the remedy 

sought, on the formality with which the promise is made, on the extent to 

which the evidentiary, cautionary, deterrent and channeling functions of 

form are met by the commercial setting or otherwise, and on the extent to 

which such other policies as the enforcement of bargains and the prevention 

of unjust enrichment are relevant. 

Id. (emphasis added) (cited in W.R. Grace and Co. v. Geodata Services, Inc., 547 

So.2d 919, 924 (Fla.1989)). 

                                                      
* Both parties concede that Leonardiôs prior and prospective employment were at-will. The general 

rule of at-will employment is that an employee can be discharged at any time, as long as he is not 

terminated for a reason prohibited by law, such as retaliation or unlawful discrimination. Davidson 

v. Iona-McGregor Fire Protection and Rescue Dist., 674 So.2d 858, 861 (Fla. 2d DCA 1996). 
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[Æ6] While the courts of this state have applied promissory estoppel in several 

different contexts, we have not uncovered any Florida decision which either 

expressly accepted or rejected the doctrine in circumstances akin to the facts of this 

case. Although Leonardi, citing Golden Complete Holdings, Inc., 818 F. Supp. 1495 

(M.D. Fla. 1993), argues that this court should recognize a cause of action for 

promissory estoppel in the employment at-will context, Golden did not address nor 

concern whether a cause of action for promissory estoppel is actionable either 

generally in the employment context or specifically under facts similar to those in 

this case. Thus, we do not believe that Golden is controlling. 

 

[Æ7] Accordingly, we focus our attention on cases from other jurisdictions, with 

facts similar to this case. Many of these cases have held that an employee may base 

a promissory estoppel claim on a promise of at-will employment. In Grouse v. 

Group Health Plan, Inc., 306 N.W.2d 114 (Minn. 1981), for example, the plaintiff 

resigned from his employment in reliance on the defendantôs at-will employment 

offer. As in the instant case, the defendant then revoked the offer after the plaintiff 

had accepted it but before he began to work for the defendant. The plaintiff filed 

suit and the trial court dismissed the action for failure to state a claim. On appeal, 

the state supreme court reversed and found that promissory estoppel applied: 

[W]e ... hold ... that under the facts of this case the appellant [plaintiff] had 

a right to assume he would be given a good faith opportunity to perform his 

duties to the satisfaction of respondent [the defendant] once he was on the 

job. He was not only denied that opportunity but resigned the position he 

already held in reliance on the firm offer which respondent tendered him. 

Id.; accord Bower v. AT & T Technologies, Inc., 852 F.2d 361 (8th Cir. 1988); Ravelo 

by Ravelo v. Hawaii County, 66 Haw. 194, 658 P.2d 883 (1983). 

 

[Æ8] Other courts, however, have reached a contrary result under similar 

circumstances. For example, in White v. Roche Biomedical Laboratories, Inc., 807 

F. Supp. 1212 (D.S.C. 1992), affôd, 998 F.2d 1011 (4th Cir. 1993), the defendant 

had revoked an offer of at-will employment after the plaintiff had relied on the offer 

by quitting his job. He subsequently sued for damages based on promissory 

estoppel, but the trial court granted summary judgment on his claim. On appeal, the 

district court affirmed, holding that the doctrine of promissory estoppel did not 

apply to his situation: 

The Court bases this conclusion on the fact that a promise of employment 

for an indefinite duration with no restrictions on the employerôs right to 

terminate is illusory since an employer who promises at-will employment 

has the right to renege on that promise at any time for any reason. ñA 

determining factor in deciding whether to enforce a promise under the 

theory of promissory estoppel is the reasonableness of the promiseeôs 

reliance.ò The Court finds that reliance on a promise consisting solely of at-

will employment is unreasonable as a matter of law since such a promise 

creates no enforceable rights in favor of the employee other than the right 
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to collect wages accrued for work performed. Therefore, because plaintiff 

cannot establish an essential element of his cause of action for promissory 

estoppel, the Court will grant summary judgment in favor of defendant on 

this claim. 

Id. at 1219-20 (internal citations omitted); accord Heinritz v. Lawrence University, 

194 Wis.2d 606, 535 N.W.2d 81 (1995). 

 

[Æ9] Despite this case law, we need not look any further than Ä 90 of the 

Restatement (Second) of Contracts to conclude that Leonardiôs reliance on Cityôs 

offer was unreasonable. Had City allowed Leonardi to begin working, it could have 

terminated his employment immediately thereafter, before he accrued any wages. 

Similarly, had he not quit his prior position, his employer also could have 

terminated him at will. In either scenario, we do not believe the doctrine of 

promissory estoppel would allow him to recover his lost wages. 

 

[Æ10] Accordingly, we affirm the trial courtôs finding that Leonardi should not be 

allowed to recover the damages he sought. We reverse, however, the award of 

nominal damages and costs. Without any actionable claim, there was no basis for 

the trial court to award any damages or costs to Leonardi. In making such an award, 

we conclude the trial court erred. 

 

AFFIRMED in part; REVERSED in part and REMANDED to the trial court to 

enter judgment in favor of City. 

DELL and GUNTHER, JJ., concur. 

 

Questions: 

1. I have given you Leonardi only so that we can talk about the policy differences 

between this case and Grouse.  What policies might lead you to choose the result 

reached in Leonardi? 

 

2. What policies might lead you to choose the result reached in Grouse? 
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B. Unjust Enrichment 
 

 

WHORWOOD V. GYBBONS (1587) 

Queenôs Bench 

Gouldsborough 48 

 

* * * * And the opinion of the whole Court * * * * was, that insomuch as the 

[promise] was made by [Gybbons,] by whom the debt is due, that it is a good 

consideration, and that it is a common course in action upon the case against him 

by whom the debt is due, to [plead] without any words in consideration. * * * * 

 

Note: What? No consideration?! As you might suspect, then, the key to determining 

whether the Whorwood line of cases would apply is answering the question what 

transaction raised a debt. 

 

 

IRELAND V. HIGGINS (1589) 

Queenôs Bench 

Cro. El. 125 

 

Assumpsit. The plaintiff declareth, that whereas he was possessed of a greyhound, 

which came to the defendantôs hands by [his finding it], and that [the defendant] 

promised to deliver it upon request, the defendant demurred upon the declaration. 

ðLee [for the defendant] argued the action did not lie: for being out of the 

plaintiffôs possession, he had no property in it, [it] being ferae naturae * * * *. ð

Tanfield contra. [Tanfield] agreed that if it were ferae naturae there was no 

consideration of the promise, but a dog is a thing that is tame by industry of man, 

and the law regardeth it as any other beast, and [it] is of as good use: and there are 

four kinds of dogs which the law regards, viz. a mastiff, a hound, which 

comprehends a greyhound, a spaniel and tumbler * * * *. * * * * And it was 

adjudged for the plaintiff. 

 

Questions: 

1. What does ferae naturae mean? (Unless you speak Latin, you will have to find a 

Latin or a legal dictionary and look up the phrase ferae naturae to understand this 

case. You should know what it means when you come to class.) 

 

2. What is the consideration in this case? 
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EDMUNDS V. BARRE (1573) 

Queenôs Bench 

Dalison 104 

 

 

[Æ1] William Edwards brought an action on the case [in assumpsit] against 

Edmund Burre [sic] & Margaret, his wife, administratrix of the goods and chattels 

of John Sidwell, her late husband, and declared that the testator [Sidwell], in 

consideration that the plaintiff [Edwards] lent to the testator 40s., the said testator 

undertook to pay to him [Edwards] 40s. * * * * [At trial,] the plaintiff gave in 

evidence that he lent the testator 40s. Wray, Justice [of the Queenôs Bench], said to 

the jury: if it be so [that] the plaintiff lent the said sum, then you ought to find for 

the plaintiff, because the debt is an undertaking in law. 

 

[Æ2] But note that it was said that this is by reason of the custom of the Queenôs 

Bench, because in the Common Pleas he would have to prove the undertaking, and 

it is not sufficient to prove the debt alone, because for the debt he should have an 

action for debt and not an action on the case, because the common law will not 

suffer a man to have an action on the case where he could have another remedy, 

and also, for * * * * the debtor if he [the creditor] was without [a sealed writing] 

could [wage] his law, and by an action on the case would be prevented from doing 

so, which is [not right]. And therefore in the Common Pleas he must prove the 

undertaking. 

 

Questions: 

1. What facts gave rise to Sidwellôs indebtedness to Edwards? 

 

2. What does it mean to wage law? If you donôt know, go back to Chapter 1 and 

read again the first essay about the history of consideration. 

 

Note on the Ancient History of Unjust Enrichment 

 

Edmunds is a well-known citation in the historical record of a marvelous feud 

between two English courts, the Common Pleas and the Queenôs Bench. (The first 

sign of the feud is from a report by Justice Dyer in 1557, proof that the feud 

continued for at least 48 years, until 1605.) Put briefly, the Common Pleas had 

traditionally retained sole jurisdiction over debt actions and been managed by very 

conservative justices. Early in the 16th century the (then) Kingôs Bench began to 

grant relief in assumpsit on facts that would also have given rise to an action in debt. 

Assumpsit had traditionally been a Queenôs Bench action, though it could be 

brought in the Common Pleas, too. Wager of law was not available to defendants 

in assumpsit, so plaintiffs began to shift some debt litigation from the Common 

Pleas to the Queenôs Bench, and from debt to assumpsit. The Common Pleas judges 

saw that if all litigation for debts could be brought in assumpsit, the debt litigation 

would dry up and assumpsit litigation would take over. No one is sure just why the 
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Common Pleas opposed this result, but conservatism and a feeling that wager of 

law worked well in actual practice probably had something to do with it. By having 

eleven oath-helpers swear with him, a reputable (or wealthy) person could avoid 

suits brought by liars and thieves (or by anyone else, for that matter). If wager of 

law was unavailable, alleged debtors would all have to appear before a jury, 

something aristocrats would, I suspect, rather not have done. The Common Pleas 

supported those who did not want to have a jury examine their debts. So when the 

plaintiffs brought what would otherwise be a debt case in assumpsit, the Common 

Pleas insisted that plaintiffs allege that, subsequent to the transaction that created 

the debt, the debtor also promised to pay the debt. At least by pointing to this extra 

promise, the Common Pleas could justify taking away from the defendant the right 

to wager of law. The Queenôs Bench, on the other hand, saw nothing wrong with 

replacing debt with assumpsit actions. Though the Queenôs Bench required that an 

additional promise be pleaded, they held that pleading the extra promise proved it 

conclusively, so that no defendant could challenge the statement. This move 

ensured that all debt cases could be brought in assumpsit, whether or not any extra 

promise was in fact made. The allegation of an extra promise in the plaintiffôs 

pleading could be a mere fiction, and no Queenôs Bench justice would care. 

 

For a long time, the Common Pleas could do nothing about the Queenôs Bench 

practice. Defendants could appeal a Queenôs Bench judgment only to Parliament, 

which was too expensive, and these cases were probably not worth Parliamentôs 

time. Then in 1585 Queen Elizabeth signed a law allowing the Common Pleas and 

the Exchequer to sit together as the Exchequer Chamber to review appeals from 

Queenôs Bench judgments. There were more Common Pleas judges than Exchequer 

judges, so the Common Pleas views held sway in the new court. The Exchequer 

Chamber, in order to do away with the Queenôs Bench practice, reversed the 

Common Pleasô own prior practice of allowing assumpsit in debt cases when a 

subsequent promise was alleged and also proved, and held instead that no debt cases 

at all could be brought in assumpsit. This position continued in the Exchequer 

Chamber until all the judges on the Common Pleas who held the conservative view 

either died, were replaced, or changed their minds (probably only one changed his 

mind). By 1605 all the judges had come around to the (now) Kingôs Bench view. 

Because the Kingôs Bench view triumphed, the class of cases in assumpsit that 

escaped considerationôs reach and also escaped the requirement of an actual 

promise increased and expanded in their own way, until they became todayôs unjust 

enrichment cases, in which neither promise nor consideration is required to be 

alleged. In the sixteenth century, only a debt needed to be pleaded and proved. We 

do not call it debt today, but the thought is similar, as youôll learn from the next few 

cases in this section. 

 

So you can see that we have a class of cases in which breach of contract is remedied 

but in which neither promise nor consideration need be pleaded or proved, and that 

this came about as a result of a jurisdictional squabble between courts and one 

courtôs preference for a jury trial over wager of law. 

 



134 

 

 

GIKAS V. NICHOLIS (1950) 

New Hampshire Supreme Court 

96 N.H. 177, 71 A.2d 785 

 

KENISON, J. 

 

[Æ1] The main issue in this appeal is whether the donor of an engagement ring 

may recover it from the donee who terminates the engagement. By the great weight 

of authority recovery is allowed. Anno. 92 A. L. R. 604; Beberman v. Segle, 69 A.2d 

587 (N. J. 1949). The basis for recovery is quasi contractual, as it is considered that 

it is unjust for a donee to retain the fruit of a broken promise. Restatement, 

Restitution, s. 58, comment c. 

 

[Æ2] It is not necessary and in the natural course of events it would be unusual 

for the donor to give the engagement ring upon the expressed condition that 

marriage was to ensue. Such a condition may be implied in fact or imposed by law 

in order to prevent unjust enrichment. 29 Cornell L. Q. 401. In this case the 

defendant did not testify but there is evidence from the plaintiffôs testimony from 

which it can be found that the engagement ring was a token of the expected 

marriage and was given only as such. 

 

[Æ3] R. L., c. 385, s. 11 reads as follows: ñBREACH OF CONTRACT TO 

MARRY. Breach of contract to marry shall not constitute an injury or wrong 

recognized by law, and no action, suit or proceeding shall be maintained therefor.ò 

This statute although copied from the Massachusetts act was passed in 1941 (Laws 

1941, c. 150) before any interpretation of the Massachusetts statute had been made. 

Consequently the decision in Thibault v. Lelumiere, 318 Mass. 72 is not necessarily 

binding here. The same is equally true of the broader  New York statute which was 

construed in Andie v. Kaplan, 263 App. Div. 884 affirmed without opinion Per 

Curiam, 288 N.Y. 68 5. It is the theory of these cases that the so-called heart-balm 

statutes not only bar actions for breach of marriage contracts but any other 

proceeding which directly or indirectly arises out of the breach. Under that view 

gifts in contemplation of marriage may not be recovered even though unjust 

enrichment may result to the donee. The results of these cases have been almost 

uniformly criticized as being unnecessary and undesirable. 1947 Annual Survey of 

American Law 845; N. Y. Law Revision Commission, Report, Recommendations 

and Studies (1947) pp. 233-247. 

 

[Æ4] It was not the intention of the New Hampshire Legislature in outlawing 

breach of promise suits to permit the unjust enrichment of persons to whom 

property had been transferred while the parties enjoyed a confidential relationship. 

To so construe the statute would be to permit the unjust enrichment which the 

statute is designed to prevent. Apparently for this reason New Jersey which has a 

similar statute to ours has refused to follow the Massachusetts and New York 

decisions. Mate v. Abraham, 62 A.2d 754 (N. J. 1948). We prefer the view advanced 
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by the Restatement, Restitution, s. 58 which allows the recovery of an engagement 

ring where the engagement is terminated by the donee. There is nothing in the 

legislative history of our statute which indicates that any other result was 

contemplated. * * * * 

 

 

LOWE v. QUINN (1971) 

New York Court of Appeals 

27 N.Y.2d 397 

 

Chief Judge FULD. 

 

[Æ1] The plaintiff, a married man, sues for the return of a diamond ñengagementò 

ring which he gave the defendant in October of 1968 upon her promise to wed him 

when and if he became free; he had been living apart from his wife for several years 

and they contemplated a divorce. About a month after receiving the ring, the 

defendant told the plaintiff that she had ñsecond thoughtsò about the matter and had 

decided against getting married. When he requested the return of the ring, she 

suggested that he ñtalk to [her] lawyerò. Convinced of the futility of further 

discussion, he brought this action to recover the ring or, in the alternative, the sum 

of $60,000, its asserted value. 

 

[Æ2] Following a motion by the defendant for summary judgment dismissing the 

complaint and a cross motion by the plaintiff to amend his complaint ñto include 

causes of action for fraud, unjust enrichment and monies had and received,ò the 

court at Special Term denied the defendantôs application and granted the plaintiffôs. 

The Appellate Division reversed and granted the defendantôs motion, directing 

summary judgment against the plaintiff. 

 

[Æ3] An engagement ring ñis in the nature of a pledge for the contract of marriageò 

* * * * and, under the common law, it was settledðat least in a case where no 

impediment existed to a marriageðthat, if the recipient broke the ñengagement,ò 

she was required, upon demand, to return the ring on the theory that it constituted 

a conditional gift. * * * *  However, a different result is compelled where, as here, 

one of the parties is married. An agreement to marry under such circumstances is 

void as against public policy * * * *, and it is not saved or rendered valid by the 

fact that the married individual contemplated divorce and that the agreement was 

conditioned on procurement of the divorce. * * * *  Based on such reasoning, the 

few courts which have had occasion to consider the question have held that a 

plaintiff may not recover the engagement ring or any other property he may have 

given the woman. * * * *  Thus, in Armitage v. Hogan (25 Wn.2d 672, supra), 

which is quite similar to the present case, the high court of the State of Washington 

declared (pp. 683, 685): 

ñ* * * if it be admitted for the sake of argument that [defendant] respondent 

did agree to marry [plaintiff] appellant, and that the ring was purchased * * 
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* in consideration of such promise, such agreement would be illegal and 

void, as appellant was, at that time, and in fact has at all times since been, a 

married man. [p. 683] 

* * * 

ñRegardless of the fact that appellant states this action is based on fraud and 

deceit, we are of the opinion that, under the facts in the case, appellantôs 

claimed cause of action is based upon an illegal and an immoral transaction, 

and that this court should not lend its aid in furthering such transaction. [p. 

685]ò. 

 

[Æ4] There are cases, it is true, which refuse to apply the doctrine of ñunclean 

handsòðinvoked by the courts in the cited decisionsðwhen the conduct relied 

upon is not ñdirectly related to the subject matter in litigationò * * * * but it is 

difficult to see how the delivery of the ring or the action to procure its return may 

be deemed unrelated to the contract to marry. There can be no possible doubt that 

the gift of the engagement ring was part and parcel of, directly related to, the 

agreement to wed. 

 

[Æ5] Nor does section 80-b of the Civil Rights Law create a cause of action. That 

provision, enacted in 1965, recites in part that ñNothing in this article contained 

shall be construed to bar a right of action for the recovery of a chattel * * * * when 

the sole consideration for the transfer of the chattel * * * * was a contemplated 

marriage which has not occurredò. That section must, however, be read in 

connection with section 80-a which effected the abolition of actions for breach of 

promise to marry. Section 80-b was added to overcome decisions such as Josephson 

v. Dry Dock Sav. Inst. (292 N.Y. 666), in order to make it clear that a man not under 

any impediment to marry was entitled to the return of articles which he gave the 

woman, even though breach of promise suits had been abolished as against public 

policy. (See, e.g., Goldstein v. Rosenthal, 56 Misc.2d 311, 314, supra.) This statute, 

however, does not alter the settled principle denying a right of recovery where either 

of the parties to the proposed marriage is already married. 

 

The order appealed from should be affirmed, with costs. 

 

[This was a 4-3 decision. The dissent is omitted.] 
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HESS v. JOHNSTON (2007) 

Utah Court of Appeals 

163 P.3d 747 2007 WL 1775186 

 

[Æ 2]  Hess and Johnston started dating in mid-April 2004 and within three months, 

they decided to marry. Johnston found an engagement ring she liked, and Hess 

commissioned a jeweler to craft one like it. The couple planned to marry sometime 

in November 2004, but mutually decided that they would take their time in planning 

the wedding to ensure their finances were in order. 

 

[Æ 3]  About this time, Johnston told Hess that, during their engagement, she 

wanted to go on some trips and wanted Hess to have a vasectomy. Hess complied 

with these requests. Hess began by paying for the couple to take a seven-day cruise 

to Alaska at the end of July. * * * *  And in September, after Johnston expressed an 

interest in traveling to France to introduce Hess to friends she had met while living 

there years earlier, Hess paid for the couple to travel to France for three weeks. 

Before leaving on the trip, Hess paid the balance on the custom engagement ring 

so that he could present Johnston with it while in France. After returning from 

France, Hess and Johnston twice rescheduled the wedding, first, from November 

2004 to May 5, 2005, and then to July 9, 2005. In October 2004, Johnston also 

asked Hess to help purchase a vehicle for her son. Hess contributed $2400 toward 

the automobile. 

 

[Æ 4] In late April 2005, without any forewarning or explanation, Johnston 

returned the engagement ring to Hess and informed him that she would not be his 

wife. Hess attempted, numerous times, to obtain an explanation from Johnston, but 

she refused to offer any excuse for breaking off the engagement. 

 

B. Unjust Enrichment 

 

[Æ 20] Hessôs complaint does not allege facts sufficient to sustain a claim for 

restitution under a theory of unjust enrichment. To state a claim for unjust 

enrichment, a plaintiff must allege facts supporting three elements: ñ(1) a benefit 

conferred on one person by another; (2) an appreciation or knowledge by the 

conferee of the benefit; and (3) the acceptance or retention of the benefit under such 

circumstances as to make it inequitable for the conferee to retain the benefit without 

payment of its value.ò  Jeffs v. Stubbs, 970 P.2d 1234, 1248 (Utah 1998) (quotations 

omitted). Although Hess has pleaded facts that support the first two of these 

elements, his complaint fails to allege facts that can support the conclusion that it 

would be inequitable for Johnston to retain the benefits of the gifts without payment. 

 

[Æ 21] Unjust enrichment occurs when a person has and retains money or benefits 

that in justice and equity belong to another; however, ñ[t]he fact that a person 

benefits another is not itself sufficient to require the other to make restitution.ò  
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Fowler v. Taylor, 554 P.2d 205, 209 (Utah 1976). Money or benefits that have been 

ñofficiously or gratuitously furnished are not recoverable.ò  Jeffs, 970 P.2d at 1248 

(quotation omitted). A person acts gratuitously when, at the time he conferred the 

benefit, ñthere was no expectation of a return benefit, compensation, or 

consideration.ò Id. at 1246. As previously discussed, Hessôs complaint fails to 

allege that, at the time the vacations * * * * and money for the vehicle were given, 

he intended anything other than an unconditional gift. ñ[E]nrichment of the donee 

is the intended purpose of a gift, [therefore,] there is nothing óunjustô about allowing 

[the donee] to retain the gifts she received, in the absence of fraud, overreaching or 

some other circumstance.ò 6 Cooper, 155 Ohio App.3d 218, 800 N.E.2d 372, at Æ 15. 

Thus, the benefits were gratuitously bestowed on Johnston, and the trial court 

properly dismissed Hessôs unjust enrichment claim. 

 

 

Questions: 

1. Would Edmunds of Edmunds v. Barre recover from Barre under this theory? 

 

2. Would Katie Scothorn of Ricketts v. Scothorn recover from her grandfatherôs 

estate under this theory? 

 

3. Would Nicholas of Nicholas v. Raynbred recover under this theory? 

 

 

PROBLEM 17. Suppose you own a home in another city (say, Waco) and one day 

you receive a phone call. The caller says the following, then hangs up: ñHi, Iôm 

Bob the painter. Your house in Waco is an eyesore! Iôm going to paint it and send 

you a bill. Just wanted to let you know! Bye!ò A week later you get a bill from Bob. 

Must you pay it? (The rule in cases like this has been called the ñofficious 

intermeddlerò rule. What does officious mean?) 

 

 

COTNAM v. WISDOM ET AL. (1907) 

Supreme Court of Arkansas 

104 S.W. 164 

 

[Æ1] Appeal from Circuit Court, Pulaski County; R. J. Lea, Judge. 

 

[Æ2] Action by F. L. Wisdom and another against T. T. Cotnam, administrator of 

A. M. Harrison, deceased, for services rendered by plaintiffs as surgeons to 

defendantôs intestate. Judgment for plaintiffs. Defendant appeals. Reversed and 

remanded 

 

[Æ3] Instructions 1 and 2, given at the instance of plaintiffs, are as follows: (1) If 

you find from the evidence that plaintiffs rendered professional services as 

physicians and surgeons to the deceased, A. M. Harrison, in a sudden emergency 



139 

 

following the deceasedôs injury in a street car wreck, in an endeavor to save his life, 

then you are instructed that plaintiffs are entitled to recover from the estate of the 

said A. M. Harrison such sum as you may find from the evidence is a reasonable 

compensation for the services rendered. (2) The character and importance of the 

operation, the responsibility resting upon the surgeon performing the operation, his 

experience and professional training, and the ability to pay of the person operated 

upon, are elements to be considered by you in determining what is a reasonable 

charge for the services performed by plaintiffs in the particular case. 

 

* * * *   HILL, C. J. (after stating the facts). * * * * 

 

[Æ4] The first question is as to the correctness of this instruction. As indicated 

therein the facts are that Mr. Harrison, appellantôs intestate, was thrown from a 

street car, receiving serious injuries which rendered him unconscious, and while in 

that condition the appellees were notified of the accident and summoned to his 

assistance by some spectator, and performed a difficult operation in an effort to save 

his life, but they were unsuccessful, and he died without regaining consciousness. 

The appellant says: ñHarrison was never conscious after his head struck the 

pavement. He did not and could not, expressly or impliedly, assent to the action of 

the appellees. He was without knowledge or will power. However merciful or 

benevolent may have been the intention of the appellees, a new rule of law, of 

contract by implication of law, will have to be established by this court in order to 

sustain the recovery.ò Appellant is right in saying that the recovery must be 

sustained by a contract by implication of law, but is not right in saying that it is a 

new rule of law, for such contracts are almost as old as the English system of 

jurisprudence. They are usually called ñimplied contracts.ò More properly they 

should be called ñquasi contractsò or ñconstructive contracts.ò See 1 Page on 

Contracts, Ä 14; also 2 Page on Contracts, Ä 771. 

 

[Æ5] The following excerpts from Sceva v. True, 53 N. H. 627, are peculiarly 

applicable here: 

 

We regard it as well settled by the cases referred to in the briefs of counsel, 

many of which have been commented on at length by Mr. Shirley for the 

defendant, that an insane person, an idiot, or a person utterly bereft of all 

sense and reason by the sudden stroke of an accident or disease may be held 

liable, in assumpsit, for necessaries furnished to him in good faith while in 

that unfortunate and helpless condition. And the reasons upon which this 

rest are too broad, as well as too sensible and humane, to be overborne by 

any deductions which a refined logic may make from the circumstances that 

in such cases there can be no contract or promise, in fact, no meeting of the 

minds of the parties. The cases put it on the ground of an implied contract; 

and by this is not meant, as the defendantôs counsel seems to suppose, an 

actual contractðthat is, an actual meeting of the minds of the parties, an 

actual, mutual understanding, to be inferred from language, acts, and 

circumstances by the juryðbut a contract and promise, said to be implied 
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by the law, where, in point of fact, there was no contract, no mutual 

understanding, and so no promise. The defendantôs counsel says it is 

usurpation for the court to hold, as a matter of law, that there is a contract 

and a promise, when all the evidence in the case shows that there was not a 

contract, nor the semblance of one. It is doubtless a legal fiction, invented 

and used for the sake of the remedy. If it was originally usurpation, certainly 

it has now become very inveterate, and firmly fixed in the body of the law. 

Illustrations might be multiplied, but enough has been said to show that 

when a contract or promise implied by law is spoken of, a very different 

thing is meant from a contract in fact, whether express or tacit. The evidence 

of an actual contract is generally to be found either in some writing made 

by the parties, or in verbal communications which passed between them, or 

in their acts and conduct considered in the light of the circumstances of each 

particular case. A contract implied by law, on the contrary, rests upon no 

evidence. It has no actual existence. It is simply a mythical creation of the 

law. The law says it shall be taken that there was a promise, when in point 

of fact, there was none. Of course this is not good logic, for the obvious and 

sufficient reason that it is not true. It is a legal fiction, resting wholly for its 

support on a plain legal obligation, and a plain legal right. If it were true, it 

would not be a fiction. There is a class of legal rights, with their correlative 

legal duties, analogous to the obligations quasi ex contractu of the civil law, 

which seem to be in the region between contracts on the one hand, and torts 

on the other, and to call for the application of a remedy not strictly furnished 

either by actions ex contractu or actions ex delicto. The common law 

supplies no action of duty, as it does of assumpsit and trespass; and hence 

the somewhat awkward contrivance of this fiction to apply the remedy of 

assumpsit where there is no true contract and no promise to support it. 

  

[Æ6] This subject is fully discussed in Beach on the Modern Law of Contracts, 

639 et seq., and 2 Page on Contracts, 771 et seq. One phase in the law of implied 

contracts was considered in the case of Lewis v. Lewis, 75 Ark. 191, 87 S. W. 134. 

In its practical application it sustains recovery for physicians and nurses who render 

services for infants, insane persons, and drunkards. 2 Page on Contracts, ÄÄ 867, 

897, 906. And services rendered by physicians to persons unconscious or helpless 

by reason of injury or sickness are in the same situation as those rendered to persons 

incapable of contracting, such as the classes above described. Raoul v. Newman, 59 

Ga. 408; Meyer v. K. of P., 70 N. E. 111, 178 N. Y. 63, 64 L. R. A. 839. The court 

was therefore right in giving the instruction in question. 

 

Judgment is reversed [for reasons not discussed in the excerpt here], and cause 

remanded. [The concurring opinion of Battle and Wood JJ., is omitted] 

 

Questions: 

1. What policy supports requiring folks such as Mr. Harrison to pay medical bills 

they never consented to pay? 
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2. Why should this case be limited to medically trained individuals who try to help 

(and the case is so limited)?  

3. Doesnôt this case violate Mr. Harrisonôs right to autonomy? 

 

4. What should be the measure of damages? 

 

 

 

Deadly injury 

No consent to operate 

Benefit to corpse. 

 

ðAmy Hebert, 2001 
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Chapter 4. Limits on 

Bargains: Defenses 
 

 

 

The cases in this Chapter answer the following question: Does enforcement depend 

on the bargain being roughly equal in value on both sides, or is the equality of the 

bargain left to the parties? Is some sort of just price required? You might be 

surprised at the answer, but to answer that question you must study all of the cases 

in this chapter. None of them is unusual. Each statement of law in them is mundane. 

But their doctrines leave in the law a striking contradiction. 

 

 

A. Introduction: Limits on Bargains? 

 

HAMER v. SIDWAY (1891) 

Court of Appeals of New York, Second Division 

27 N.E. 256 

 

 

[Æ1] Appeal from an order of the general term of the supreme court the fourth 

judicial department, reversing a judgment entered on the decision of the court at 

special term in the county clerkôs office of Chemung county on the 1st day of 

October, 1889. The plaintiff presented a claim to the executor of William E. Story, 

Sr. for $5,000 and interest from the 6th day of February, 1875. She acquired it 

through several mesne assignments from William E. Story, 2d. The claim being 

rejected by the executor, this action was brought. 

 

[Æ2] It appears that William E. Story, Sr., was the uncle of William E. Story, 2d; 

that at the celebration of the golden wedding of Samuel Story and wife, father and 

mother of William E. Story, Sr., on the 20th day of March, 1869, in the presence of 

the family and invited guests, he promised his nephew that if he would refrain from 

drinking, using tobacco, swearing, and playing cards or billiards for money until he 

became 21 years of age, he would pay him the sum of $5,000. The nephew assented 

thereto, and fully performed the conditions inducing the promise. When the nephew 

arrived at the age of 21 years, and on the 31st day of January, 1875, he wrote to his 

uncle, informing him that he had performed his part of the agreement, and had 

thereby become entitled to the sum of $5,000. The uncle received the letter, and a 

few days later, and on the 6th day of February, he wrote and mailed to his nephew 

the following letter: 
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Buffalo, Feb. 6, 1875. 

 

ñW.E. STORY, JR: `DEAR NEPHEW Your letter of the 31st ult. came to 

hand all right, saying that you had lived up to the promise made to me 

several years ago. I have no doubt but you have, for which you shall have 

five thousand dollars as I promised you. I had the money in the bank the 

day you was 21 years old that I intend for you, and you shall have the money 

certain. Now, Willie, I do not intend to interfere with this money in any way 

till I think you are capable of taking care of it and the sooner that time comes 

the better it will please me. I would hate very much to have you start out in 

some adventure that you thought all right and lose this money in one year. 

The first five thousand dollars that I got together cost me a heap of hard 

work. . . . It did not come to me in any mysterious way, and the reason I 

speak of this is that money got in this way stops longer with a fellow that 

gets it with hard knocks than it does when he finds it. Willie, you are 21 and 

you have many a thing to learn yet. This money you have earned much 

easier than I did besides acquiring good habits at the same time and you are 

quite welcome to the money; hope you will make good use of it. I was ten 

long years getting this together after I was your age. Now, hoping this will 

be satisfactory, I stop.... 

 

Truly Yours, ñW.E. STORY. 

 

`P.S.-You can consider this money on interest.ò 

 

[Æ3] The nephew received the letter and thereafter consented that the money 

should remain with his uncle in accordance with the terms and conditions of the 

letters. The uncle died on the 29th day of January, 1887, without having paid over 

to his nephew any portion of the said $5,000 and interest.ò 

 

PARKER, J. (after stating the facts above), 

 

[Æ4] The question which provoked the most discussion by counsel on this appeal, 

and which lies at the foundation of plaintiffôs asserted right of recovery, is whether 

by virtue of a contract defendantôs testator William E. Story became indebted to his 

nephew William E. Story, 2d, on his twenty-first birthday in the sum of five 

thousand dollars. The trial court found as a fact that óon the 20th day of March, 

1869, * * * * William E. Story agreed to and with William E. Story, 2d, that if he 

would refrain from drinking liquor, using tobacco, swearing, and playing cards or 

billiards for money until he should become 21 years of age then he, the said William 

E. Story, would at that time pay him, the said William E. Story, 2d, the sum of 

$5,000 for such refraining, to which the said William E. Story, 2d, agreed,ô and that 

he óin all things fully performed his part of said agreement.ô 
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[Æ5] The defendant contends that the contract was without consideration to 

support it, and, therefore, invalid. He asserts that the promisee by refraining from 

the use of liquor and tobacco was not harmed but benefited; that that which he did 

was best for him to do independently of his uncleôs promise, and insists that it 

follows that unless the promisor was benefited, the contract was without 

consideration. A contention, which if well founded, would seem to leave open for 

controversy in many cases whether that which the promisee did or omitted to do 

was, in fact, of such benefit to him as to leave no consideration to support the 

enforcement of the promisorôs agreement. Such a rule could not be tolerated, and 

is without foundation in the law. The Exchequer Chamber, in 1875, defined 

consideration as follows: óA valuable consideration in the sense of the law may 

consist either in some right, interest, profit or benefit accruing to the one party, or 

some forbearance, detriment, loss or responsibility given, suffered or undertaken 

by the other.ô  Courts ówill not ask whether the thing which forms the consideration 

does in fact benefit the promisee or a third party, or is of any substantial value to 

anyone. It is enough that something is promised, done, forborne or suffered by the 

party to whom the promise is made as consideration for the promise made to him.ô 

(Ansonôs Prin. of Con. 63.) 

 

[Æ6] óIn general a waiver of any legal right at the request of another party is a 

sufficient consideration for a promise.ô (Parsons on Contracts, 444.) 

 

[Æ7] óAny damage, or suspension, or forbearance of a right will be sufficient to 

sustain a promise.ô (Kent, vol. 2, 465, 12th ed.) 

 

[Æ8] Pollock, in his work on contracts, page 166, after citing the definition given 

by the Exchequer Chamber already quoted, says: óThe second branch of this judicial 

description is really the most important one. Consideration means not so much that 

one party is profiting as that the other abandons some legal right in the present or 

limits his legal freedom of action in the future as an inducement for the promise of 

the first.ô 

 

[Æ9] Now, applying this rule to the facts before us, the promisee used tobacco, 

occasionally drank liquor, and he had a legal right to do so. That right he abandoned 

for a period of years upon the strength of the promise of the testator that for such 

forbearance he would give him $5,000. We need not speculate on the effort which 

may have been required to give up the use of those stimulants. It is sufficient that 

he restricted his lawful freedom of action within certain prescribed limits upon the 

faith of his uncleôs agreement, and now having fully performed the conditions 

imposed, it is of no moment whether such performance actually proved a benefit to 

the promisor, and the court will not inquire into it, but were it a proper subject of 

inquiry, we see nothing in this record that would permit a determination that the 

uncle was not benefited in a legal sense. 

 

* * * *  The order appealed from should be reversed and the judgment of the Special 

Term affirmed, with costs payable out of the estate. 
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All concur. 

 

Order reversed and judgment of Special Term affirmed. 

 

Questions: 

1. Does it matter to this court how much of a detriment existed, or how valuable the 

benefit was to the promisor? 

 

2. What, actually, do you think induced Story Sr. to make his promise? 

 

3. Would application of the rule of Hamer v. Sidway change the result in Kirksey v. 

Kirksey? In the Willistonôs tramp hypothetical? 

 

PROBLEM 18. Duane IIôs rich uncle Duane I, for whom Duane II was named, 

promises him in private at a family dinner at which Duane IIôs parents are the only 

other guests, that if Duane II will refrain from smoking marijuana, drinking alcohol, 

and using harder drugs until the age of 21, Duane I will pay him $10,000. 

Enforceable? 

 

 

BATSAKIS v. DEMOTSIS (1949) 

Court of Civil Appeals of Texas, El Paso 

226 S.W.2d 673 

 

McGILL, Justice. 

 

[Æ1] This is an appeal from a judgment of the 57th judicial District Court of 

Bexar County. Appellant was plaintiff and appellee was defendant in the trial court. 

The parties will be so designated.  

 

[Æ2] Plaintiff sued defendant to recover $2,000 with interest at the rate of 8% per 

annum from April 2, 1942, alleged to be due on the following instrument, being a 

translation from the original, which is written in the Greek language:  

 

Peiraeus  

April 2, 1942  

Mr. George Batsakis  

Konstantinou Diadohou #7  

Peiraeus  

 

Mr. Batsakis:  
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I state by my present (letter) that I received today from you the amount of 

two thousand dollars ($2,000.00) of United States of America money, which 

I borrowed from you for the support of my family during these difficult days 

and because it is impossible for me to transfer dollars of my own from 

America. The above amount I accept with the expressed promise that I will 

return to you again in American dollars either at the end of the present war 

or even before in the event that you might be able to find a way to collect 

them (dollars) from my representative in America to whom I shall write and 

give him an order relative to this You understand until the final execution 

(payment) to the above amount an eight per cent interest will be added and 

paid together with the principal.  

 

I thank you and I remain yours with respects.  

 

The recipient,  

 

(Signed) Eugenia The. Demotsis  

 

[Æ3] Trial to the court without the intervention of a jury resulted in a judgment 

in favor of plaintiff for $750.00 principal, and interest at the rate of 8% per annum 

from April 2, 1942 to the date of judgment, totaling $1,163.83, with interest thereon 

at the rate of 8% per annum until paid. Plaintiff has perfected his appeal. 

 

[Æ4] The court sustained certain special exceptions ... to defendantôs first 

amended original answer on which the case was tried, and struck therefrom 

paragraphs II, III and V.... The answer, stripped of such paragraphs, consisted of a 

general denial ... and of paragraph IV, which is as follows:  

 

...[T]he consideration upon which said written instrument sued upon by 

plaintiff herein is founded, is wanting and has failed to the extent of 

$1975.00, and defendant ... now tenders, as defendant has heretofore 

tendered to plaintiff, $25.00 as the value of the loan of money received by 

defendant from plaintiff, together with interest thereon.  

 

... [D]efendant alleges that she at no time received from plaintiff himself or 

from anyone for plaintiff any money or thing of value other than ... [a] loan 

of 500,000 drachmae. That at the time of the loan ... the value of 500,000 

drachmae in the Kingdom of Greece in dollars of money of the United States 

of America, was $25.00, and also at said time the value of 500,000 drachmae 

of Greek money in the United States of America in dollars was $25.00 of 

money of the United States of America....  

 

The [defendant] alleg[ed] ... that the instrument sued on was signed and 

delivered in the Kingdom of Greece on or about April 2, 1942, at which 

time both plaintiff and defendant were ... residing in the Kingdom of Greece, 
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and that on or about April 2, 1942 [defendant] owned money [in the United] 

States of America, but was then and there in the Kingdom of Greece in 

straitened financial circumstances due to the conditions produced by World 

War II and could not make use of her money and property and credit existing 

in the United States of America. That in the circumstances the plaintiff 

agreed to and did lend to defendant the sum of 500,000 drachmae, which at 

that time, on or about April 2, 1942, had the value of $25.00 in money of 

the United States of America. That the said plaintiff, knowing defendantôs 

financial distress and desire to return to the United States of America, 

exacted of her the written instrument plaintiff sues upon, which was a 

promise by her to pay to him the sum of $2,000.00 of United States of 

America money. ....  

 

[Æ5] Defendant testified that she did receive 500,000 drachmas from plaintiff. It 

is not clear whether she received all the 500,000 drachmas or only a portion of them 

before she signed the instrument in question. Her testimony clearly shows that the 

understanding of the parties was that plaintiff would give her the 500,000 drachmas 

if she would sign the instrument. She testified:  

Q. [W]ho suggested the figure of $2,000.00?  

A. That was how he asked me from the beginning. He said he will give me 

five hundred thousand drachmas provided I signed that I would pay him 

$2,000.00 American money.  

The transaction amounted to a sale by plaintiff of the 500,000 drachmas in 

consideration of the execution of the instrument sued on, by defendant. It is not 

contended that the drachmas had no value. Indeed, the judgment indicates that the 

trial court placed a value of $750.00 on them .... Therefore the plea of want of 

consideration was unavailing. A plea of want of consideration amounts to a 

contention that the instrument never became a valid obligation in the first place. 

National Bank of Commerce v. Williams, 125 Tex. 619, 84 S.W.2d 691 (1935).  

 

[Æ6] Mere inadequacy of consideration will not void a contract. 10 TEX. JUR., 

Contracts Ä 89, at 150; Chastain v. Texas Christian Missionary Society, 78 S.W.2d 

728, 731 (Tex. Civ. App. 1935).  

 

[Æ7] Nor was the plea of failure of consideration availing. Defendant got exactly 

what she contracted for according to her own testimony. The court should have 

rendered judgment in favor of plaintiff against defendant for the principal sum of 

$2,000.00 evidenced by the instrument sued on, with interest as therein provided. 

We construe the provision relating to interest as providing for interest at the rate of 

8% per annum. The judgment is reformed so as to award appellant a recovery 

against appellee of $2,000.00 with interest thereon at the rate of 8% per annum from 

April 2, 1942. Such judgment will bear interest at the rate of 8% per annum until 

paid on $2,000.00 thereof and on the balance interest at the rate of 6% per annum. 

As so reformed, the judgment is affirmed.  

 

[Æ8] Reformed and affirmed. 
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Question:  What facts could you add to Batsakisôs situation to make the result of 

this case appear more just? 

 

PROBLEM 19. In Embola v. Tuppela, 220 P. 789 (Wash. 1923), Tuppela obtained 

land during the Alaska gold rush. After a number of years, he was adjudicated 

insane and committed in Portland, Oregon. After four years, he was released, but 

he found that his mining properties had been sold by his guardian. Tuppela soon 

thereafter found Embola. They had been close friends for thirty years. Embola 

advanced money for Tuppelaôs support and brought him back to Seattle. Tuppela 

tried to raise money so that he could return to Alaska and re-obtain his mine, but no 

one was willing to lend to him. After a few months, Tuppela proposed to Embola, 

ñYou have already let me have $270. If you give me $50 more so I can go to Alaska 

and get my property back, I will pay you ten thousand dollars when I win my 

property.ò Embola agreed and gave Tuppela $50. Three years later, Tuppela 

recovered his property, which was worth about $500,000. Tuppela asked his trustee 

to pay $10,000 to Embola, but the trustee refused, so Embola sued Tuppelaôs trustee. 

From the analysis in Batsakis, what result? 

 

 

B. Duress 

 

 

 

Restatement (Second) of Contracts Ä 175. When Duress by Threat Makes a 

Contract Voidable 

 

 

Restatement (Second) of Contracts Ä 176. When a Threat is Improper 

 

 

Consider carefully these two sections. They are widely employed by courts. See, 

e.g., Miller and Holler, the next two cases. The two Restatement sections work 

together. Section 175(1) defines duress as when a manifestation of assent is induced 

by an improper threat by the other party that leaves the victim no reasonable 

alternative. Given that definition, what are the elements of duress? 

 

PROBLEMS 20-26. Section 176 gives examples of what might be improper 

threats. Please match the following examples with the subsections of section 176: 

 

20. Bob goes to look at a used car, a 1972 Nova, and finds that the seller is the 

brother of Bobôs sister Marshaôs employer. As the seller and Bob finish negotiations 

for this car, which is not in very good shape, the seller says to Bob, ñActually, I 

have a lot of pull with my brother Al and I really need to sell this car. If you buy 
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the car for $10,000, Iôll tell Al what a fine family Marsha has. If you donôt, well, 

Marsha can kiss her job goodbye!ò Employment is at-will in the state. 

 

21. Bob embezzles money from Business. The Business sues Bob and threatens to 

take steps to encourage a criminal prosecution against Bob if he does not sign a 

promissory note to repay with interest what he took. 

 

22. Bob is visiting his sister Marsha and sitting in the backyard drinking lemonade 

when Marshaôs neighbor Andy walks up. Andy says to Bob, ñI want to sell you my 

Mercedes for $10,000 cash.ò Bob agrees to look at the car. The car is only a few 

years old, and appears to be in excellent condition. Still, Bob had hoped to be 

driving something sportier, like a 1972 Nova, restored, with a big spoiler on the 

back. ñI donôt think so,ò Bob finally says, ñIôm not in the market for this kind of 

car right now.ò ñYes, you are, ñAndy replies, pulling a pistol from his coat. ñSign 

this contract for my car right now or Iôll bury you under the garage.ò Bob gulps and 

signs. (Does the excellent price make a difference?) 

 

23. Joe threatens to commence a lawsuit and file a lien on a house Bob just built, 

unless Bob signs a contract to release Joe from a disputed claim that Bob has against 

Joe regarding an entirely separate matter. Joe knows that he has no grounds to sue 

Bob or file a lien. 

 

24. Bob is 82 years old, and lives alone in a small apartment in Houston. Bob had 

no air conditioning until last August, when he was sitting alone one day in his 

apartment and heard a knock at the door. It was Andy, selling air conditioners. Bob 

really wanted to buy an air conditioner. Andy said the price for a window box air 

conditioner was only $1,200. ñTwelve hundred!ò Bob started, ñThatôs outrageous!ò 

ñDonôt complain about the price, or Iôll take my business elsewhere,ò Andy said, 

ñand just see if anyone else will sell to you on credit!ò Bob knew his credit wasnôt 

the best. ñOk,ò Bob said, ñYou stay and Iôll sign.ò 

 

25. Marsha, a fur store employee at Alôs Furs, buys furs herself. Both Alôs and 

Marsha store their furs at the same independent warehouse. Marsha has not paid 

her warehouse bill. Warehouse says to Alôs Furs owner, Al, ñUnless you sign on to 

pay for Marshaôs fees, we will hold your furs indefinitely.ò The next time Al went 

to the warehouse, the warehouse refused to release Alôs furs without his signature 

on a note to pay Marshaôs debt. Al signs. 

 

26. Andy intentionally misleads Bob into thinking that Andy will supply goods at 

the usual price and thereby causes Bob to delay any attempt to buy them elsewhere. 

Andy then later, when Bob really needs the goods, threatens not to sell them unless 

Bob promises to pay an outrageous price. Bob, in great need, promises to pay. See 

R2K Ä 176 illus. 13. 

 

Question:  When was it relevant in applying Ä 176 that the price was too high? 
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Other formulations of duress besides that found in the Restatement (Second) of 

Contracts exist, of course. They often focus on subjective traits and are difficult to 

understand.*  You will see an example in the Holler case, infra. 

 

 

ALLIED BRUCE TERMINIX CO., INC. v. GUILLORY (1994) 

Court of Appeal of Louisiana, Third Circuit 

649 So.2d 652 

 

LUCIEN C. BERTRAND, Jr., Judge Pro Tem. 

 

[Æ1] Plaintiff, Allied Bruce Terminix Company, Inc., filed suit for injunction and 

damages against defendant, John R. Guillory, for the alleged breach of a non-

compete agreement. The trial court granted a preliminary injunction and Guillory 

appeals. We affirm. 

 

[Æ2] The trial court made the following findings of fact and conclusions of law:  

* * * * 

 

The facts show that defendant was employed by Terminix as a pest control 

technician, and on September 7, 1990, defendant signed an employment 

agreement setting forth certain limitations on his actions during the course 

of his employment with Terminix for a period of two (2) years after 

termination. The agreement specifically provides in pertinent part: 

For a period of two years following termination of employment with 

Employer, Employee will not, either directly or indirectly, solicit or 

accept termite and/or pest control work from, or perform termite 

and/or pest control work for, any customer of employer for himself 

or for any other person, firm or corporation, nor will Employee 

engage in, accept employment from, become affiliated or connected 

with, directly or indirectly, or by any means become interested in, 

directly or indirectly, any termite and/or pest control business, or any 

other line of business similar to or of a like nature to any work 

performed by Employer. 

                                                      
*Consider the following from Magoon v. Reber, 45 N.W. 112 (Wisc. 1890): 

If the plaintiff was induced to sign the notes and power of attorney through 

compulsion or constraint of personal violence threatened or impending, or under 

the influence of such fear of actual violence as overcame his mind and will, so 

that he did not act freely and voluntarily in executing them, they are void in law, 

though there might be some consideration to support them; for the principle is 

elementary that a contract made by a party under compulsion is void, because 

the consent is of the essence of a contract, and where there is compulsion there 

is no consent, for that must be voluntary. 

Magoon is about as useful as any subjective definition of duress, but what qualifies as ñpersonal 

violenceò? ñOvercoming of mind and willò? Acting ñfreely and voluntarilyò? 
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[Æ3] The agreement further provides that said prohibition be limited to those 

parishes in which defendant has worked for Terminix during the term of the 

agreement. The Court finds these parishes to be Lafayette and Acadia. 

 

[Æ4] Defendant resigned from his employment effective July 6, 1993, and has 

opened up his own pest control service company, which is located in St. Landry 

Parish. The majority of defendantôs client base is in Lafayette Parish, and he freely 

admits that some of these clients were former clients of Terminix. 

 

[Æ5] After considering the law, evidence and arguments of counsel, the Court 

grants the injunction and denies the Exception of No Cause of Action. The 

provision at issue is valid and enforceable  * * * *. * * * * 

 

[Æ6] Further, we find no merit to Guilloryôs argument that his consent to the 

contract was vitiated by economic duress, i.e., the threat of his employment being 

terminated. * * * * [T]he threat of doing a lawful act does not constitute duress. 

Therefore, we reject the argument that Guillory signed the non-compete agreement 

under duress and did not consent to its terms. * * * * 

 

[Æ7] For the foregoing reasons, the judgment of the trial court is affirmed at 

defendantôs cost. 

AFFIRMED. 

 

PROBLEM 27. A debtor threatens a creditor, ñEither settle with me for less or Iôll 

file bankruptcy.ò Is this threat improper? 

 

 

In re the MARRIAGE OF John W. MILLER and Debra K. Miller, 

Court of Appeals of Iowa 

2002 WL 31312840 

Oct. 16, 2002 

 

MAHAN, J. 

 

[Æ1] Debra Miller appeals a district court ruling upholding the validity of a 

prenuptial agreement she signed prior to her marriage to John Miller. We affirm. 

 

[Æ2] Background Facts and Proceedings. John and Debra were married in 

August 1990. At the time of the partiesô marriage, Debra had two registered horses, 

a truck, and household items worth approximately $2000. John had a house located 

at 1007 College Drive in Decorah, Iowa, a couple of boats, outdoor equipment, and 

a 401(k) account.  
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[Æ3] Both parties were previously married. As part of the decree dissolving 

Johnôs first marriage, he was awarded the house located in Decorah, Iowa. In order 

to maintain the house and other assets from his first marriage as his own property, 

John asked Debra to sign a prenuptial agreement prepared by his lawyer. This was 

requested a day before the wedding, and Debra was not aware of the prenuptial 

agreement until that time. It was clear if she did not sign the prenuptial agreement 

John would not marry her. Johnôs lawyer apparently advised Debra to have the 

prenuptial agreement reviewed by independent counsel although she did not do so. 

Paragraph three of the agreement provides: 

In the event of a dissolution of marriage or death of either party to the 

marriage, each party hereto waives, relinquishes, and renounces any right, 

title or interest in the property of another. This includes all rights of dower 

and courtesy in the estates of one another.  

Paragraph four provides: 

All property, both real and personal, which belonged to John W. Miller and 

Debra L. Fjelstul separately before marriage shall be and remain his or hers 

and neither party shall have claim to the other personôs property. This 

includes, but is not limited to John W. Millerôs interest in a house in Decorah, 

Iowa, and various items of sports equipment owned by him at the time of 

this Agreement was executed.  

 

[Æ4] As part of the divorce decree issued in November 2001, the district court 

concluded the prenuptial agreement was valid. The court awarded the Decorah 

home to John, and he was ordered to pay any debt remaining against the house. The 

court also awarded each party his/her entire 401(k) account. Debra appeals. 

*  *  *  *  

  

[Æ5] Duress. We follow the Restatementôs rule concerning the effect of duress 

on the enforceability of a contract:  óñIf a partyôs manifestation of assent is induced 

by an improper threat by the other party that leaves the victim no reasonable 

alternative, the contract is voidable by the victim.ôò Id. at 318 (quoting Turner v. 

Low Rent Hous. Agency, 387 N.W.2d 596, 598 (Iowa 1986); Restatement (Second) 

of Contracts Ä 175 (1), at 475 (1981)). There are two essential elements one must 

prove in order to show duress. The first element is the victim had no reasonable 

alternative to entering into the contract. Turner, 387 N.W.2d at 598-99. In the 

present case, Debra had a reasonable alternative: she could have canceled the 

wedding. In Spiegel, the supreme court noted ñsocial embarrassment from the 

cancellation of wedding plans, even on the eve of the wedding, [does not] render 

that choice unreasonable.ò Spiegel, 553 N.W.2d at 318.  

 

[Æ6] The other element of duress is the threat must be wrongful or unlawful. In 

re C.K., 315 N.W.2d 37, 43-44 (Iowa 1982). Here, Johnôs threat was he would not 

marry Debra if she did not sign the prenuptial agreement. We find insistence on a 

prenuptial agreement as a condition of marriage is not a threat or unlawful. See 

Spiegel, 553 N.W.2d at 318; Liebelt v. Liebelt, 801 P.2d 52, 55 (Idaho Ct. App. 1990) 

(ñThe threat of a refusal to marry is not wrongful in the eyes of the law.ò). 
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Consequently, while we do not admire Johnôs actions, Debra has failed to show she 

acted under duress in signing the prenuptial agreement.  

 

AFFIRMED. 

 

Nataliya HOLLER v. William HOLLER 

Court of Appeals of South Carolina 

612 S.E.2d 469 

April 18, 2005 

 

ANDERSON, J. 

 

[Æ1] William Holler (Husband) appeals from the family courtôs determination 

that a premarital agreement signed by Nataliya Holler (Wife) is not enforceable. 

We affirm. 

 

FACTUAL/PROCEDURAL BACKGROUND 

 

[Æ2] Wife is originally from Ukraine. She was educated in Ukraine and taught 

college students in that country. English is not Wifeôs first language. After seeing 

Husbandôs picture in ña feminine magazine,ò Wife wrote a letter to him in English 

and included her phone number. Thereafter, Husband and Wife talked on the phone 

for ñ[a]bout a year.ò Their conversations were in English. During this time, 

Husband visited Wife in Ukraine. 

 

[Æ3] On September 5, 1997, Wife traveled to the United States to marry Husband. 

At the time of her arrival, Wifeôs English was ñreally poor.ò Husband disputed 

Wifeôs inability to speak English, claiming she spoke ñ[v]ery well.ò Upon 

completing an English course, Wife received a certificate from Central Piedmont 

College in May of 1998. 

 

[Æ4] In October or early November 1997, Wife became pregnant with Husbandôs 

child. Wifeôs visa was scheduled to expire on December 4, 1997, and she would 

have to return to Ukraine unless she married Husband. Wife came to the United 

States without money and relied upon Husband to provide support. 

 

[Æ5] Wife admitted that, while she was still in Ukraine, Husband told her about 

the premarital agreement. However, Wife believed she ñneeded to sign some papers 

under the law of South Carolina before we g[o]t married.ò Wife claimed: ñ[Husband] 

faxed me some documents for American Embassy, and one page was he told me 

that we needðwhen you get to United States we have to sign that agreement before 

we get married because this is under [the] law of South Carolina.ò Husband 

delivered the premarital agreement to Wife sometime before the marriage. Husband 

first stated he faxed it to her five or six months before she arrived in the United 

States. Husband maintained he handed her a copy to sign within a week after she 
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arrived. Yet, Wife declared Husband gave her a copy of the premarital agreement 

only two weeks before she signed it. 

 

[Æ6] Prior to signing the premarital agreement, Wife attempted to translate a 

portion of the agreement from English into Russian, but was unable to complete the 

translation. ñBecause it was too hard,ò Wife became frustrated with the translation 

and quit. Wife had eleven pages of translation before she determined the effort was 

futile. Wife professed the agreement ñhad specific language which [she did not] 

understand even in Russian.ò Wife never retained counsel because she had no 

money to pay someone to review the agreement. 

 

[Æ7] Wife signed the agreement on November 25, 1997. The parties were 

married on December 1, 1997, merely three days before Wifeôs visa was set to 

expire. 

 

[Æ8] Husband and Wife separated on February 13, 2000. Wife brought this action 

seeking a divorce, custody of the partiesô child, child support, equitable distribution 

of marital property, and alimony. Husband answered and counterclaimed. 

Subsequently, he filed a motion to dismiss the claims for alimony and equitable 

distribution asserting the premarital agreement controlled. After a hearing, the 

family court denied the motion to dismiss. The court ruled the premarital agreement 

was invalid and unenforceable because it was signed under duress * * * *. * * * * 

 

II. PREMARITAL AGREEMENT 

 

[Æ9] Husband contends the trial court erred in finding the premarital agreement 

was invalid and unenforceable as a result of being * * * * signed under duress. 

 

[Æ10] Premarital agreements, also called antenuptial or prenuptial agreements, are 

agreements between prospective spouses made in contemplation of marriage. 

Blackôs Law Dictionary defines a prenuptial agreement as ñ[a]n agreement made 

before marriage usu[ally] to resolve issues of support and property division if the 

marriage ends in divorce or by the death of a spouse.ò Blackôs Law Dictionary 1220 

(8th ed. 2004). Antenuptial settlements are contracts or agreements entered into 

between a man and woman before marriage, but in contemplation and generally in 

consideration of marriage, whereby the property rights and interests of either the 

prospective husband or wife, or of both of them, are determined, or where property 

is secured to either or to both of them, or to their children. 41 C.J.S. Husband and 

Wife Ä 61 (1991). 

 

[Æ11] The consideration for a premarital agreement is the marriage itself. Because 

such agreements are executory, they become effective only upon marriage. * * * *  

In South Carolina Loan & Trust Co. v. Lawton, the Supreme Court explained: 

There is not complete execution of such instruments until actual marriage, 

and it does not matter how many changes may be made, and how many 


































































































































































































































































































































































































































































































































































































































